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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 96-67) 
EXTENSION OF PORT LIMITS OF COLUMBUS, OHIO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the field organization of Customs by extending the geographical 
limits of the port of Columbus, Ohio, to include Rickenbacker Interna- 
tional Airport, which is currently operating as a user fee airport. The 
boundary expansion of the Columbus port has occurred because of 
increased business at Rickenbacker International Airport. The Cus- 
toms Regulations are also being amended to remove Rickenbacker 
International Airport’s designation as a user fee airport. This change is 
being made as part of Customs continuing program to obtain more effi- 
cient use of its personnel, facilities, and resources and to provide better 
service to carriers, importers, and the general public. 


EFFECTIVE DATE: October 18, 1996. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, (202) 927-0196. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the general public, Customs is amending § 101.3, 
Customs Regulations (19 CFR 101.3), by extending the geographical 
limits of the port of Columbus, Ohio, to include the territory encompas- 
sing Rickenbacker International Airport, which is currently a user fee 
airport. 

Enough business has shifted from within the port to Rickenbacker 
International Airport to make it worthwhile for Customs to include the 
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airport within the Columbus port boundaries. Customs even plans to 
relocate its offices to Rickenbacker International Airport. 

The Customs Regulations are also being amended to remove Ricken- 
backer International Airport from the list of user fee airports in 
§ 122.15, Customs Regulations. Customs will use existing staffing to 
service the expanded area of the port of Columbus, Ohio. 


COMMENTS AND ANALYSIS 


A Notice of Proposed Rulemaking (NPRM) was published in the Fed- 
eral Register (61 FR 8001) on March 1, 1996, which discussed the pro- 
posed extension of the Port of Columbus. As a result of the NPRM, two 
comments were received. 

The comments were from the Columbus Airport Authority and the 
Department of Trade and Development of the City of Columbus. The 
comments do not oppose the extension of the port limits of the Port of 
Columbus, but they are concerned with maintaining the level of Cus- 
toms services at Port Columbus International Airport. 

The Columbus Airport Authority, which operates Port Columbus 
International Airport where the Customs offices are currently located, 
requests assurances that there will be no lowering of the current level of 
services. It also wishes the Customs Service to provide the required ser- 
vices for a projected growth in international flights. 

The Department of Trade and Development comment explores the 
planned long term development of Port Columbus International Air- 
port. The airport expects growth in international service as a result of 
recent negotiations involving the potential Canadian market for flights 
to Columbus and as part of its membership in the United States Air- 
ports for Better International Air Service. At the same time, the Depart- 
ment is involved in expanding the capabilities of Rickenbacker 
International Airport. The Department is concerned with the long 
term economic viability of both airports. 

The Customs Service wishes to emphasize that the extension of the 
Port of Columbus limits to include Rickenbacker International Airport 
and the move of the port Customs office to Rickenbacker International 
Airport will not affect Customs service at either airport. Rickenbacker 
International Airport was a designated user fee airport. Now that the 
extension of the Port of Columbus is final, the airport will get regular 
Customs service. The Port Columbus International Airport will con- 
tinue to receive its regular Customs service. 

The Customs Service assures both commenters that there will be no 
change in the level of Customs service at either facility. Furthermore, 
Customs anticipates that it will be able to provide sufficient resources 
to process the increase in workload foreseen by the commenters. 


CONCLUSION 


Inasmuch as the comments are favorable toward the change as long 
as the current levels of Customs service are maintained and Customs 
anticipates no change in the level of service at either Rickenbacker 
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International Airport or the Port Columbus International Airport, 
Customs is proceeding with the amendment. 


Port LimItTs 


The previous port limits of the port of Columbus, Ohio, established in 
Treasury Decision (T.D.) 82-9, included all of the territory within the 
corporate limits of Columbus, Ohio, all of the territory completely sur- 
rounded by the city of Columbus, and all of the territory enclosed by 
Interstate Highway 270 (outer belt), which completely surrounds the 
city. 

The expanded port limits of Columbus, Ohio, encompass the port lim- 
its set forth in T.D. 82-9 as well as the following territory: 

Beginning at the intersection of Rohr and Lockbourne Roads, then 
proceeding southerly along Lockbourne Road to Commerce Street, 
thence easterly along Commerce Street to its intersection with the N & 
W railroad tracks, then southerly along the N & W railroad tracks to the 
Franklin-Pickaway County line, thence easterly along the Franklin- 
Pickaway County line to its intersection with Pontius Road, then 
northerly along Pontius Road to its intersection with Rohr Road, 
thence westerly along Rohr Road to its intersection with Lockbourne 


Road, the point of beginning, all within the County of Franklin, State of 
Ohio. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 
Customs routinely establishes, expands, and consolidates Customs 


ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. Thus, 
although this document is being issued with notice for public comment, 
because it relates to agency management and organization, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). 

Agency organization matters such as this proposed port extension 
are exempt from consideration under Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 


LIST OF SUBJECTS 
19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies). 


19 CFR Part 122 


Administrative practice and procedure, Air carriers, Aircraft, Air- 
ports, Customs duties and inspection, Freight, Reporting and record- 
keeping requirements. 
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AMENDMENTS TO THE REGULATIONS 
For the reasons set forth in the preamble, Part 101 and Part 122 of the 
Customs Regulations are amended as set forth below. 
PART 101—GENERAL PROVISIONS 


1. The general authority citation for Part 101 and the specific author- 
ity citation for section 101.3 continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 


Sections 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 
* * * * * * * 


2. Section 101.3(b)(1) is amended by removing the reference “T.D. 
82-9” in the “Limits of port” column adjacent to the entry of Columbus 
in the “Ports of entry” column under the state of Ohio and by adding the 
reference “T.D. 96—” in its place. 


PART 122—AIR COMMERCE REGULATIONS 


1. The general authority citation for part 122 continues to read as fol- 
lows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1623, 1624, 1644; 49 U.S.C. App. 1509. 

2. The list of user fee airports in § 122.15(b) is amended by removing 
“Columbus, Ohio” from the left column labelled “Location” and: by 
removing “Rickenbacker Airport” from the adjacent right column 
labelled “Name.” 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 29, 1996. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 18, 1996 (61 FR 49058)] 





U.S. Customs Service 


General Notices 


DELAYED PROCESSING OF RENEWED GENERALIZED 
SYSTEM OF PREFERENCES DUTY-FREE CLAIMS 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a renew- 
able preferential trade program that allows the eligible products of des- 
ignated developing countries to directly enter the United States free of 
duty. The provisions of the GSP program expired at midnight on July 
31, 1995; however, the provisions were recently renewed—beginning 
October 1, 1996, with retroactive effect to August 1, 1995—by the GSP 
Renewal Act of 1996 (the 1996 Act). This document provides notice to 
importers that claims for duty-free treatment under the GSP will be 
accepted for articles entered on or after October 1, 1996, and sets fortha 
duty refund procedure for merchandise entered between July 31, 1995, 
and September 30, 1996, that became eligible for GSP treatment under 
the retroactive provisions of the 1996 Act. This document also advises 
the public that certain designated products from Pakistan, for which 
the U.S. Tade Representative has recommended to the President that 
GSP eligibility be suspended, will not be entitled to duty-free treatment 
if entered, or withdrawn from warehouse, for consumption on or after 


July 1, 1996, notwithstanding the retroactive provisions of the 1996 
Act. 


DATES: The plan for delayed payment of refunds with interest set forth 
in this document will become effective as of October 1, 1996. Customs 
expects the processing of refunds to take from four to eight weeks for 
certain, formal Automated Broker Interface (ABI) entries. 


FOR FURTHER INFORMATION CONTACT: For general operational 
questions: 

Formal entries: Carol Argentine, 202-927-0021. 

Informal entries: Mike.Craig, 202-927-0156. 

Mail entries: Dan Norman, 202-927-0542. 

Passenger claims: Robert Jacksta, 202-927-1311. 

For specific questions relating to the Automated Commercial Systems: 
Irv Fisher, Office of Information and Technology, 202-927-0241. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 501 of the Trade Act of 1974 (the 1974 Act), as amended (19 
U.S.C. 2461), authorizes the President to establish a Generalized Sys- 
tem of Preferences (GSP) to provide duty-free treatment for eligible 
articles imported directly from designated beneficiary countries for 
specific time periods. Sections 502(a) and 503(a) of the 1974 Act, as 
amended (19 U.S.C. 2462(a) and 2463(a)), authorize the President to 
designate beneficiary developing countries and articles eligible for 
duty-free treatment under the GSP by Executive Order or Presidential 
Proclamation. Pursuant to section 504 of the 1974 Act, as amended (19 
U.S.C. 2464), the President has authority, under certain circumstances, 
to withdraw, suspend, or limit the application of duty-free treatment 
under the GSP. Pursuant to 19 U.S.C. 2465(a), as amended by section 
601 of the Uruguay Round Agreements Act, 19 U.S.C. 2465 note, Pub.L. 
103-465, 108 Stat. 4990 (1994), duty-free treatment under the GSP 
program expired on July 31, 1995. 

On August 20, 1996, the President signed the Small Business Job 
Protection Act of 1996 (Pub.L. 104-188, 110 Stat. 1755), Subtitle J of 
Title I of which contains provisions entitled the GSP Renewal Act of 
1996 (the 1996 Act, 110 Stat. 1917). The 1996 Act provides that GSP 
duty-free treatment will apply to eligible articles from designated bene- 
ficiary countries that are entered, or withdrawn from warehouse, for 
consumption on or after October 1, 1996, through May 31, 1997, and 


also that GSP duty-free treatment will have certain retroactive applica- 


tions to articles entered after July 31, 1995, and before October 1, 1996, 
as follows: 


(1) Articles entered during the period August 1, 1995—Decem- 
ber 31, 1995, are eligible for duty-free treatment if the articles 
would have been eligible for GSP treatment if entered on July 31, 
1995; and 

(2) Articles entered during the period January 1, 1996—Septem- 
ber 30, 1996, are eligible for duty-free treatment if the articles 
would have been eligible for GSP treatment if entered after Sep- 
tember 30, 1996. 


Regarding the retroactive provisions, the 1996 Act further provides 
that, not before October 1, 1996, Customs shall liquidate or reliquidate 
entries made during the period August 1, 1995—September 30, 1996, 
and refund any duties collected with interest, provided that a request 
for liquidation or reliquidation is filed with Customs by February 16, 
1997, i.e., within 180 days after the date of the 1996 Act’s enactment, 
that contains sufficient information to enable Customs to locate the 
entry or to reconstruct the entry if it cannot be located. 

Recognizing the impact that retroactive renewal and consequent 
numerous reliquidations will have on both importers and Customs, 
Customs has developed a mechanism to facilitate refunds that will be 
implemented on October 1, 1996. 
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DutTy-FREE ENTRY SUMMARIES 


Effective October 1, 1996, filers again will be entitled to file GSP eligi- 
ble entry summaries without the payment of estimated duties. Up until 
that time, however, estimated duties at the most-favored-nation rate 
must be deposited, or a claim may be made under another preferential 
program for which the merchandise qualifies (for example, the Andean 
Trade Preference Act, the Caribbean Basin Initiative, or the U.S.-Israel 
Free Trade Area Agreement). 


REFUNDS WITH INTEREST 
A. Formal Entries: 


Customs will liquidate or reliquidate all affected entry summaries 
and refund any duties deposited for items denominated on the GSP line. 
Field locations shall not issue GSP refunds except as instructed to do so 
by Customs Headquarters. 

If an ABI entry summary was or will be filed with payment of esti- 
mated duties using the Special Program Indicator (SPI) for the GSP 
(the letter “A”) as a prefix to the tariff number, no further action by the 
filer is required; filings with the SPI “A” will be treated as conforming 
requests for refunds. 

Non-ABI filers who either did or did not request a refund by using the 
SPI “A” must request a refund in writing from the Port Director at the 
port of entry by February 16, 1997. The letter may cover either single 
entry summaries or all entry summaries filed by an individual filer at a 
single port. To expedite refunds, Customs recommends the following 
information be included in each letter: 


1. A statement requesting a refund, as provided by section 1953 
of the GSP Renewal Act of 1996; 


2. An enumeration of the entry numbers and line items for which 
refunds are requested; and 


3. The amount requested to be refunded for each line item and 
the total amount owed for all entry summaries. 


Interest on duties deposited will be paid, pursuant to section 505 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1505), based on the quar- 


terly Internal Revenue Service interest rates used to calculate interest 
on refunds of Customs duties as follows: 


July 1, 1995—March 31, 1996 

April 1, 1996—June 30, 1996 

July 1, 1996—December 31, 1996 
B. Informal Entries: 


Refunds with interest on informal entries filed via ABI on a Customs 
Form 7501 with the SPI “A” will be processed in accordance with the 
procedures discussed above. 


C. Mail Entries: 


The addressees must request a refund of GSP duties and return it, 
along with a copy of the CF 3419A, to the appropriate International 
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Mail Branch (address listed on bottom right hand corner of CF 3419A). 
It is essential that a copy of the CF 3419A be included, as this will be the 
only means of identifying whether GSP products have been entered and 
estimated duties and fees have been paid. 


D. Baggage Declarations and Non-ABI Informals: 


If travelers/importers wrote a statement directly on their Customs 
declarations (CF 6059B) or informal entries (CF 363 or CF 7501) 
requesting a refund, no further action by the traveler/importer will be 
required; the statement will be treated as a conforming request for 
refunds. Failure to request a refund in this manner does not preclude a 
traveler/importer from otherwise making a timely request in writing, 
as described above for non-ABI filers. 


RETROACTIVE SUSPENSION OF CERTAIN GSP BENEFITS FOR PAKISTAN 


As indicated earlier in this document, pursuant to 19 U.S.C. 2464, the 
President has authority, under certain circumstances, to withdraw, sus- 
pend, or limit the application of duty-free treatment under the GSP Ina 
Federal Register notice published June 17, 1996 (61 FR 30646), the 
Office of the United States Trade Representative (USTR) announced 
that it had recommended to the President the suspension of GSP eligi- 
bility for certain products from Pakistan, effective July 1, 1996. It is 
anticipated that on or about October 1, 1996, the President will exercise 
his authority under 19 U.S.C. 2464 and suspend GSP duty-free treat- 


ment for such products as recommended by the USTR. Accordingly, 
duties on the following list of products from Pakistan will not be 
refunded if the products were entered, or withdrawn from warehouse, 
for consumption on or after July 1, 1996: 


ITEM 
(Terms below are for descriptive purposes only) 
3926.20.30 Gloves designed for use in sports, of plastics. 
4203.21.20 Batting gloves. 
4203.21.55 Cross-country ski gloves, mittens and mitts 
4203.21.60 Ski or snowmobile gloves, mittens and mitts 
4203.21.80 Gloves, mittens, etc., of leather, specially designed 

for use in sports 

5701.10.13 Carpets. 
5702.10.10 Carpets. 
5702.91.20 Carpets. 
5805.00.20 Carpets. 
6304.99.10 Carpets. 
6304.99.40 Carpets. 
9018.90.80 Surgical instruments. 
9506.62.80 Inflatable balls, excluding footballs or soccer balls. 
9506.91.00 Articles or equipment for exercise. 


Dated: September 16, 1996. 


HTSUS 


JOHN B. McGowan, 
Acting Assistant Commissioner, 
Field Operations. 
[Published in the Federal Register, September 20, 1996 (61 FR 49528)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 17, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF BARN CLEANER 
REPLACEMENT CHAIN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs proposes to modify a ruling letter relating to the tariff 
classification of barn cleaner replacement chain. The merchandise is a 
type of chain consisting of alternating links and paddles which are 
joined together in a hook-and-eye arrangement, with iron or steel 
shapes or paddles welded to the chain at regular intervals. Chains of this 
type operate in continuous rotation in dairy barns in connection with a 
motor, drive shaft and clutch pulley, to sweep away animal wastes. 


DATE: Comments must be received on:or before November 1, 1996. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of barn cleaner replacement chain. Customs invites comments 
on the correctness of the proposed modification. 

In HQ 958875, dated April 17, 1996, certain barn cleaner replace- 
ment chain, described as hook-and-eye chain with steel paddles welded 
at regular intervals was held to be classifiable as other chain and parts 
thereof, of iron or steel, in subheading 7315.89.50, Harmonized Tariff 
Schedule of the United States (HTSUS). This classification was based 
on the fact the chain was not articulated link chain which would be clas- 
sifiable in another provision of heading 7315. HQ 958875 also held that 
the chain was eligible for duty-free entry under heading 9817.00.60, 
HTSUS, as parts to be used in agricultural machinery provided for in 
heading 8436. H@ 958875 is set forth as “Attachment A” to this docu- 
ment. 

It is now Customs position that while the chain remains classifiable 
in subheading 7315.89.50, it is not eligible under the provision in HTS 
heading 9817.00.60. The chain is a part of material handling machinery 
of heading 8428 but cannot be classified as a part because articles of 
heading 7315 are “parts of general use” and are excluded from Chapter 
84 by virtue of Note 1(g) to Section XVI. As the chain no longer qualifies 
as a part to be used in articles provided for in heading 8436, it is not eli- 
gible for duty-free entry under heading 9817.00.60. 

Customs intends to modify HQ 958875 to reflect that the proper clas- 
sification of barn cleaner replacement chain continues to be under sub- 
heading 7315.89.50, HTSUS, but that it is not eligible under the 
provision in HTS heading 9817.00.60. Before taking this action, we will 
give consideration to any written comments timely received. Proposed 
H®Q 959658, modifying H@ 958875, is set forth as “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: September 11, 1996. 


MarVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, April 17, 1996. 


CLA-2 RR:TC:MM 958875 JAG 
Category: Classification 
Tariff No. 7315.89.50 and 9817.00.60 
MR. JOHN CANTWELL 
A. N. DERINGER, INC. 
PO. Box 43, Rt. 37 
Massena, NY 12937-0824 


Re: NY 830398 modified, HQ 088356 revoked; barn cleaner replacement chain; iron or 
steel hook-and-eye chain with welded paddles; articulated chain, other chain; Heading 
9817.00.60, parts to be used in articles provided for in Heading 8436, HQ 088999; 
Chapter 98, U.S. Note 2(ij). 


DEAR MR. CANTWELL: 

In NY 830398, dated October 19, 1988, issued to your company on behalf of Husky Farm 
Equipment, Ltd., the Area Director of Customs, New York Seaport, held, among other 
things, that certain barn cleaner replacement chain in a hook-and-eye arrangement was 
classifiable as other articulated link chain, in subheading 7315.12.00, Harmonized Tariff 
Schedule of the United States (HTSUS). The ruling also held that the chain was eligible for 
duty-free entry under heading 9817.00.60, HTSUS, as parts to be used in articles of head- 
ings 8432, 8433, 8434 and 8436, HTSUS. Subsequently, H@ 088358, dated March 1, 1991, 
modified NY 830398 by holding the chain was not eligible for duty-free entry under heading 
9817.00.50, HTSUS, as machinery, equipment and implements to be used for agricultural 
or horticultural purposes because of a Chapter 98 legal note that excluded, with certain 
limited exceptions1 goods of Chapter 73. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of a pro- 
posal to modify NY 830398 and revoke HQ 088358 was published on February 28, 1998, in 
the CUSTOMS BULLETIN, Volume 30, Number 9. No comments were received in response to 
this notice. 


Facts: 


The barn cleaner replacement chain in a hook-and-eye arrangement, the subject of NY 
830398, is iron or steel chain with each link having a J shape at one end and the other end 
looped or closed. Iron or steel shapes or paddles, each typically measuring 2 inches x 2 
inches x inch, are welded to this chain at regular intervals. Chains of this type operate in 
continuous rotation in dairy barnsin connection with a motor, drive shaft and clutch pulley 
to sweep away animal waste. 

The provisions under consideration are as follows: 

7315 Chain and parts thereof, of iron or steel: 
Articulated link chain and parts thereof: 
7315.12.00 Other chain * * * 3.4 percent ad valorem 
Other chain: 
7315.89 Other: 
7315.89.50 Other * * * 5.3 percent ad valorem 
* * * * 


* * * 


9817.00.50 Machinery, equipment and implements to be used for agricultural or 
horticultural purposes * * * Free 
9817.00.60 Parts to be used in articles provided for in headings 8432, 8433, 8434 
and 8436, whether or not such parts are principally used as parts of 
such articles and whether or not covered by a specific provision within 
the meaning of additional U.S. Rule of Interpretation 1(c) * * * Free 
Issue: 


Whether hook-and-eye chain with paddles is articulated link chain for tariff purposes; 
whether this chain is eligible for duty-free entry under heading 9817.00.50 or under head- 
ing 9817.00.60. 
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Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Where not defined in a section or chapter legal note, or in the Harmonized Commod- 
ity Description and Coding System Explanatory Notes (ENs), tariff terms are 
construed according to their common and commercial meanings which are presumed to be 
the same. The term articulated, for purposes of subheading 7315.12.00, is not defined in 
the HTSUS or in the heading 73.15 ENs. In common meaning, the term relates to articles 
with segments united by joints such as pins. The links of hook-and-eye chain are united by 
looping the J end of one link through the closed end of another link. Such chain is not artic- 
ulated for tariff purposes. It is classifiable in subheading 7315.89.50, HTSUS, as other 
chain. 

As stated in HQ 088358, to be eligible for duty-free entry under heading 9817.00.50, a 
good must not be excluded by a US. legal note in Chapter 98, Subchapter XVII; it must be 
an article that performs the agricultural or horticultural pursuit in question; and the good 
must have the required actual use certificate. Chapter 98, U.S. Note 2(ij), precludes articles 
of Chapter 73 from classification in heading 9817.00.50. However, Note 2(ij) further states 
that articles provided for in subheadings 7315.81 through 7315.89, among other subhead- 
ings, are not subject to this exclusion. 

The barn cleaner replacement chain is a part or component of apparatus used to remove 
manure from dairy barns. It is not machinery, equipment and implements for purposes of 
heading 9017.00.50; rather, it is a part for tariff purposes and is eligible for classification in 
heading 9817.00.60, if otherwise qualified. An importation of barn cleaner replacement 
chain, as described, plus motor, drive shaft, and clutch pulley, imported assembled or unas- 
sembled, would be considered agricultural machinery of heading 8436. This is because the 
removing of animal wastes and other noxious materials from dairy barns for health or sani- 
tary reasons bears a sufficient relationship to the care and maintenance of livestock as to 
qualify as a legitimate agricultural pursuit for tariff purposes. HQ 088999, dated October 
15, 1991. The barn cleaner replacement chain, therefore, qualifies as a part to be used in 
articles provided for in heading 8436. It is eligible for classification in heading 9817.00.60, 
HTSUS, upon compliance with the actual use requirements of 10 CFR 10.138. 


Holding: 


Under the authority of GRI 1, barn cleaner replacement chain in a hook-and-eye 
arrangement, with paddles, as described, is provided for in heading 7315. It is classifiable in 
subheading 7315.89.50, HTSUS. Articles classifiable in this provision are eligible for duty- 


free entry under heading 9817.00.60, HTSUS, upon compliance with applicable law and 
Customs Regulations. 


Effect on Other Rulings: 


NY 830398, dated October 19, 1988, is hereby modified, and H@ 088358, dated March 1, 
1991, is hereby revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MarVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:TC:MM 959658 JAS 
Category: Classification 


Tariff No. 7315.89.50 
Mr. JOHN CANTWELL 


A. N. DERINGER, INC. 
PO. Box 43, Rt. 37 
Massena, NY 12937-0824 


Re: HQ 958875 modified, barn cleaner replacement chain; iron or steel hook-and-eye 
chain with welded paddles; articulated chain, other chain: Heading 9817.00.60, parts 
to be used in articles provided for in Heading 8436. 

DEAR MR. CANTWELL: 

In HQ 959875, dated April 17, 1996, issued to your company on behalf of Husky Farm, 
Equipment, Ltd., we modified one ruling and revoked another relating to the classifica- 
tion under the Harmonized Tariff Schedule of the United States (HTSUS) of certain barn 
cleaner replacement chain. 

The ruling held that the chain was classifiable in HTS subheading 7315.89.50 as other 
chain and parts thereof, of iron or steel, and was eligible for duty-free entry under heading 
9817.00.60, HTSUS, as parts to be used in articles of headings 8432, 8433, 8434 and 8436, 
HTSUS. The latter classification is incorrect and no longer reflects the position of the Cus- 
toms Service. 


Facts: 


As stated in HQ 958875, the barn cleaner replacement chain is iron or steel chain in a 
hook-and-eye arrangement with each link having a J shape at one end and the other end 
looped or closed. Iron or steel shapes or paddles, each typically measuring 2 inches x 
2inches x % inch, are welded to this chain at regular intervals. Chain of this type operates 


in continuous rotation in dairy barns in connection with a motor, drive shaft and clutch 
pulley to sweep away animal wastes. 
The provisions under consideration are as follows: 
7315 Chain and parts thereof, of iron or steel: 
Articulated link chain and parts thereof: 
7315.12.00 Other chain * * * 3.4 percent ad valorem 
Other chain: 
7315.89 Other: 
7315.89.50 Other * * * 5.3 percent ad valorem 
* * * * * * 
8428 Other lifting, handling, loading or unloading machinery * * *: 
8428.90.00 Other machinery * * * 1.2 percent ad valorem 
* * * * * * * 
8436 Other agricultural, horticultural, forestry, poultry-keeping or bee- 
keeping machinery * * * poultry incubators and brooders * * *: 
* * * * * * * 
9817.00.50 Machinery, equipment and implements to be used for agricultural or 
horticultural ee mee ——_ 
* * * * * 
9817.00.60 Parts to be used in aideiiia provided for in headings 8432, 8433, 8434 
and 8436, whether or not such parts are principally used as parts of 
such articles and whether or not covered by a specific provision within 
the meaning of additional U.S. Rule of Interpretation 1(c) * * * Free 
Issue: 
Whether hook-and-eye chain with paddles is eligible for duty-free entry under heading 
9817.00.60. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
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part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding, and therefore not dispositive, the ENs provide acommentary on the scope 
of each heading of the Harmonized System and are thus useful in ascertaining the classifi- 
cation of merchandise under the System. Customs believes the ENs should always be con- 
sulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

For the reasons stated in HQ 958875, the barn cleaner replacement chain remains classi- 
fiable in subheading 7315.89.50, HTSUS, as other chain and parts thereof, of iron or steel. 
However, it is not eligible for classification in heading 9817.00.60, HTSUS. While we stated 
in HQ 958875 that an importation of barn cleaner replacement chain, as described, plus 
motor, drive shaft, and clutch pulley, imported assembled or unassembled, would be consid- 
ered agricultural machinery of heading 8436, we failed to consider that it was also material 
handling machinery of heading 8428. Incidentally, the chain cannot be classified as a part of 
handling machinery because articles of heading 7315 are “parts of general use” and are 
excluded from Chapter 84 by virtue of Note 1(g) to Section XVI. 

Relevant ENs at p. 1218, under (d) exclude from heading 84.36 pneumatic or “blower” 
type elevators; winches for uprooting, dragging or loading trees, logs, etc.; and other hoist- 
ing, handling or conveying equipment (heading 84.25, 84.26 or 84.28). Because the cited 
ENs eliminate heading 8436 from consideration when in competition with heading 8428, 
the barn cleaner replacement chain is not a part to be used in agricultural machinery of 


heading 8436. Therefore, it is not eligible for duty-free entry under heading 9817.00.60, 
HTSUS. 


Holding: 


Under the authority of GRI 1, the barn cleaner replacement chain with welded paddles, 
as described, is provided for in heading 7315. It remains classifiable in subheading 
7315.89.50, HTSUS. However, for the reasons stated, this chain is not eligible for classifica- 
tion in heading 9817.00.60, HTSUS. 

HQ 958875 is modified accordingly. 


JOHN DURANT, 


Director, 
Tariff Classification Appeals Division. 


MODIFICATION OF DISTRICT DIRECTOR RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF BOYS’ JACKETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of boys’ jackets composed of cotton knit fabric covered with 
cellular plastic. Notice of the proposed modification was published 
August 14, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 33. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse, for consumption on or after December 
2, 1996. 
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FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 14, 1996, Customs published a notice in the CusToMs BUL- 
LETIN, Volume 30, Number 33, proposing to modify District Director 
(DD) Ruling Letter 818105, issued February 1, 1996, by the District 
Director of Customs, St. Albans, VT, which held that boys’ jackets 
constructed of knit cotton fabric coated with cellular plastic were classi- 
fiable under subheading 6113.00.1005, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). No comments were received 
concerning the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interest par- 
ties that Customs is modifying DD 818105 to reflect the proper classifi- 
cation of the merchandise in subheading 3926.20.9050, HTSUSA, 
which provides for other articles of plastics and articles of other materi- 
als of headings 3901 to 3914: Articles of apparel and clothing accesso- 
ries (including gloves): Other: Other * * * Other * * *.” Merchandise so 
classified is subject to a general rate of duty of 5 percent ad valorem. 
HRL 959040 modifying DD 818105 is set forth in an attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 16 1995. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 16, 1996. 


CLA-2 RR:TC:FC 959040 ALS 
Category: Classification 


Tariff No. 3926.20.9050 
Ms. MICHELE R. MARKOWITZ 


ATTORNEY AT LAW 

SHARRETTS, PALEY, CARTER, & BLAUVELT, PC. 
67 Broad Street 

New York, NY 10004 


Re: Modification of District Director (DD) Ruling 818105, Dated February 1, 1996, regard- 
ing boys’ jackets constructed of cotton knit fabric coated with cellular plastic. 


DEAR Ms. MARKOWITZ: 


In DD Ruling 818105 you were advised that two boys’ waist-length jackets of cellular 
polyvinyl chloride with a cotton knit backing were classifiable under the provisions for tex- 
tiles. We have reviewed that ruling and believe that it should be modified. Pursuant to sec- 
tion 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the 
proposed modification of DD 818105 was published August 14, 1996, in the Customs BUL- 
LETIN, Volume 30, Number 33. 


Facts: 


The articles under consideration are 2 boys’ waist-length jackets, identified as style 
numbers 5107J and 5108B, made of cotton knit fabric which has been coated with acellular 
plastics material which completely obscures the underlying fabric. The jackets have 


removable hoods lined with man-made fur and full frontal zippered openings with snapped 
storm flaps. Style 5108B has 2 large patch pockets with flaps and elastic at the waist and 
wrists. Style 5107J, in addition to the elasticized wrists and 4 front pockets with flaps, fea- 
tures quilting over the yoke and shoulder areas. Both styles are fully lined with man-made 
woven fabric and insulated with a layer of man-made fiberfill. 


Issue: 
What is the classification of the subject jackets of cellular plastic with a textile backing? 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s) 
taken in order. GRI 1 provides that the classification is determined first in accordance with 
the terms of the headings and any relative section and chapter notes. If GRI 1 fails to clas- 
sify the goods and if the headings and legal notes do not otherwise require, the remaining 
GRI’s are applied, taken in order. 

Thejackets under consideration are composed of cellular polyvinyl chloride witha textile 
backing. The textile backing is for reinforcing purposes. According to legal note 2(a)(5) to 
chapter 59, plates, sheets or strips of cellular plastic which are combined with textile fabric, 
are classifiable in chapter 39, the provisions for articles of plastics, when the textile fabricis 
present merely for reinforcing purposes. 

This is further clarified by the Explanatory Notes (EN) to chapter 39 of the Harmonized 
Tariff System, which represents the views of the international classification experts. Note 
(d) under the headings “Plastics and textile combinations” provides that certain articles 
are covered by chapter 39. It states: 

(d) Plates, sheets and strip of cellular plastics combined with textile fabrics, felt or 
nonwovens, where the textile is present merely for reinforcing purposes. 
It further states: 

In this respect, unfigured, umbleached, bleached or uniformly dyed textile fabrics, when 
applied to one face only of these plates, sheets, or strip, are regarded as serving merely for 
reinforcing purposes. Figured, printed or more elaborately worked textiles (e.g., byraising) 
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and special products, such as pile fabrics, tulle and lace and textile products of heading 
58.11, are regarded as having a function beyond that of mere reinforcement. 

In examining the jackets we note that they are constructed of uniformly dyed textile fab- 
ric with cellular plastic applied to one face. Accordingly, we have concluded that the textile 
fabricis present merely for reinforcing purposes, to keep the cellular plastics from stretch- 
ing and/or tearing, and that classification of the jackets in chapter 39 is appropriate. 
Holding: 

Boys’ waist length jackets composed of cellular polyvinyl chloride with a cotton knit fab- 
ric which is present merely for reinforcing purposes is classifiable in subheading 
3926.20.9050, HTSUSA. That subheading provides for “Other articles of plastics and 
articles of other materials of headings 3901 to 3914: Articles of apparel and clothing acces- 
sories (including gloves): Other: Other * * * Other * * *.” Merchandise so classified is sub- 
ject to a general rate of duty of 5 percent ad valorem. 

DD 818105, dated February 1, 1996, is hereby modified. In accordance with section 625, 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decision pursuant to section 625 does not constitute a change of 


practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF CERTAIN SEASHELL 
HURRICANE CANDLES AND NAFTA ELIGIBILITY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement (NAFTA) Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying New York Ruling Letter (NYRL) 816470, 
dated December 1, 1995, concerning the classification of certain Sea- 


shell Hurricane Candles and the eligibility of treatment as originating 
goods under NAFTA. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 14, 1996, Customs published in the Customs BULLETIN 
Volume 30, Number 33, a notice of a proposal to modify NYRL 816470, 
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dated December 1, 1995, which held that certain Seashell Hurricane 
Candles, classifiable in subheading 3406.00.0000, Harmonized Tariff 
Schedule of the United States, were not eligible as originating goods for 
purposes of NAFTA. Pursuant to section 625, Tariff Act of 1930 (19 
U.S.C. 1625), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 816470, dated December 1, 1995, 
to reflect that the candles are eligible as originating goods for NAFTA 
purposes. Headquarters Ruling Letter modifying NYRL 816470, is set 
forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 17, 1996. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 17, 1996. 


CLA-2 RR:TC:FC 958778K 
Category: Classification 


Tariff No. 3406.00.0000 
MR. THOMAS DAVIDSON 


MANAGER 

PACIFIC SEASHELL 

114 Water St (Gastown) 
Vancouver, BC, Canada V68 1B2 


Re: Modification of New York Ruling Letter (NYRL) 816470; Seashell Hurricane Candles. 


DEAR SIR: 

In your letters December 20, 1995 and April 12, 1996, you requested modification of 
NYRL 816470 dated December 1, 1995, to include treatment for Seashell Hurricane 
Candles under the North American Free Trade Agreement (NAFTA). This letter is to 
inform you that NYRL 816470 no longer reflects the views of the Customs Service and is 
modified in accordance with section 177.9(d) of the Customs Regulations (19 CFR 
177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L, 103-182, 107 Stat. 2057, 2186 (1993), hereinafter, 
section 625), notice of the proposed modification of NYRL 816470 was published on August 
14, 1996, in the CUSTOMS BULLETIN, in Volume 30, No. 33. The following represents our 
position. 


Facts: 


Items 20-002 and 20-003, are referred to as Seashell Hurricane Candles. Each candle is 
packaged with its own box, label and acowry shell coaster. The candles are made in Canada 
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from the following components: wax that originates in Canada, wick, scent, hardener, and 
dye that originate in the United States, and sea shells that originate in Canada and the 
Philippines. The Cowry shell coasters originate from the Philippines and are used as fire- 
proof bases under the candles. A sample was submitted with the requests for reconsidera- 
tion. 

NYRL 816470 held that the candles packaged and sold together with the cowry coasters 
were sets and since the essential character of the sets is imparted by the candles, they were 
classified in subheading 3406.00.0000, Harmonized Tariff Schedule of the United States 
(HTSUS), as candles, tapers and the like with duty at the 1995 general rate of 4.6 percent 
ad valorem. However, the ruling also held that because some of the shells and the cowry 
coasters are from a non-originating country, the Philippines, the Seashell Hurricane 
Candles were not wholly obtained or produced in the territory of a NAFTA country. 


Issue: 


The issue is whether the Seashell Hurricane Candles, as described above, qualify for 
NAFTA treatment under General Note 12(b)(ii)(A), HTSUS. 


Law and Analysis: 


Ifimported directly into the United States from the Philippines, the sea shells would be 
classified under heading 0508, and the cowry coasters under heading 6912, HTSUS. The 
Seashell Hurricane Candles with the coasters were classified as sets in subheading 
3406.00.0000, HTSUS. 

General Note 12(b)(ii)(A), HTSUS, provides, in part, that goods imported into the 
United States are eligible for NAFTA treatment if “they have been transformed in the ter- 
ritory of Canada, Mexico and/or the United States so that—(A) except as provided in sub- 
section (f) of this note, each of the non-originating materials used in the production of such 
goods undergoes achange in tariff classification described in subdivisions (r), (s), (and (t).” 
General Note 12(t) provides that a change to heading 3406 from any other heading consti- 
tutes a change that creates an originating good for NAFTA purposes. Accordingly, the Sea- 
shell Hurricane Candles are goods originating in the territory of a NAFTA party. 


Holding: 


The Seashell Hurricane Candles described above are classified as candles, tapers and the 
like, in subheading 3406.00.0000, HTSUS, and qualify as originating goods for NAFTA 
purposes. 

NYRL 816470, dated December 1, 1995, is modified. 

The cowry coasters should be properly marked to indicate the country of origin. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SAND TIMERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of sand timers. Notice of the proposed revocation is published on 
August 14, 1996, in the CUSTOMS BULLETIN. No comments were received 
in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On August 14, 1996, Customs published a notice in the Customs BUL- 
LETIN, Volume 30, Number 33, proposing to revoke Headquarters Rul- 
ing Letter (HRL) 957780 dated July 18, 1995, in which three models of 
sand timers were determined to be classifiable under subheading 
7020.00.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for other articles of glass. No comments were received in 
response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tIon) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat 2057), Customs is revoking HRL 957780 
to reflect the proper classification of the sand timers under subheading 
7013.99, HTSUS, which provides for glassware of a kind used for table, 
kitchen, toilet, office, indoor decoration or similar purposes (other than 
that of heading 7010 or 7018): other glassware: other. Classification to 
the 8 digit level will depend upon the value of the individual sand timers. 
HRL 959021 revoking HRL 957780 is set forth in the attachment to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 17, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 17, 1996. 


CLA-2 TC:RR:MM 959021 MMC 
Category: Classification 
Tariff No. 7013.99 
Mr. EBERT 


H.W. EBERT COMPANY 
45 John Street 
New York, NY 10038 


Re: Revocation of HRL 957780; sand timers; Hudson Merchandise Co. v. United States; 
ENs GEN 91, GEN GRI 3. 


DEAR Mr. EBERT: 

In Headquarters Ruling Letter (HRL) 957780 dated July 18, 1995, responding to a 
request for internal advice, three models of sand timers were determined to be classifiable 
under subheading 7020.00.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for other articles of glass. Pursuant to section 625, Tariff Act of 1930 (19 
U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 
2186 (1993) (hereinafter section 625), notice of the proposed revocation of HRL 957780 
was published on August 14, 1996, in the CUSTOMS BULLETIN, Volume 30 Number 33. No 
comments were received in response to the notice. 


Facts: 


The articles under consideration are sand timers. They consist of four different materi- 
als, plastic, sand, wood and glass. Their bodies are composed of glass (in the shape of an 
hourglass) which contains a measurable amount of sand. Model 309 (3 minute timer) and 
Model 706 (15 minute timer) are framed in wood. Model 209(b), a 30 second timer, has a 


plastic frame. The headings timer consideration are: 


3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914 


4419 Tableware and kitchenware, of wood 


6815 Articles of stone or of other mineral substances (including articles of peat), 
not elsewhere specified or included 

7013 Glassware ofa kind used for table, kitchen, toilet, office, indoor decoration or 
similar purposes (other than that of heading 7010 or 7018) 

7020 Other articles of glass 

9106 Time of day recording apparatus and apparatus for measuring, recording or 
otherwise indicating intervals of time, with clock or watch movement or with 
synchronous motor (for example, time registers, time-recorders): 


Issue: 
What is the proper classification of the sand timers? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Both heading 7013 and 7020 appear to describe the glass portion of the article. However, 
the court, in Hudson Merchandise Co. v. United States, 58 Cust. Ct. 341, C.D. 2980, April 
25, 1967 (hereinafter Hudson) has indicated that the precursor to heading 7020, paragraph 
230(d) Tariff Act of 1930, as modified by T.D. 51802 and T.D. 51898, does not describe the 
glass portion of sand timers. Congress has decided that prior rulings should be considered 
instructive in interpreting the HTSUS, particularly where the nomenclature previously 
interpreted in those decisions remains unchanged and no dissimilar interpretation is 
required by the text of the HTSUS. H. Rep. No. 100-576, 100th Cong., 2d Sess. 548 (1988) 
at 550. 
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In Hudson, the court considered whether the glass portion of 3 minute sand timers were 
classifiable under paragraph 218(f), Tariff Act of 1930, as amended, which provided for 
blown glass household articles or under paragraph 230(d) as glass or manufacturers of 
glass, not specially provided for. Paragraph 218(f) is the precursor to heading 7013 and 
paragraph 230(d) is the precursor to heading 7020. The glass timers, were small hourglass 
tubings containing sand which were never used commercially in their imported condition 
but were placed in a stand before sale or distribution to the ultimate consumer. According 
to the record, there were several ways to use the imports, e.g., to time telephone conversa- 
tions or as egg timers. Plaintiff claimed that in their condition as imported, the articles 
were either unfinished or parts of other articles and therefore excluded from the household 
glass article paragraph. The court disagreed. It found that the subject glass articles form 
complete and independent parts of articles used in the home and held that when the subject 
glass articles are imported in a finished condition and otherwise satisfy the descriptive 
requirements of the paragraph, though they be parts of household articles, they are prop- 
erly classifiable within the residuary provision of paragraph 218(f) calling for all other 
glass articles of every description. As such, they were held to be more accurately described 
there, than under the broader provisions of paragraph 230(d). 

We are of the opinion that no notable change occurred to the nomenclature during the 
subsequent tariff conversions of the paragraphs ruled upon in Hudson which would indi- 
cate that subject articles are now described by heading 7020. As such, we find that heading 
7020 does not describe the subject articles. 

Because the sand timers are used to measure time, we must determine if they are classifi- 
able under Chapter 91, HTSUS, which covers clocks and watches and parts thereof. In 
understanding the language of the headings, the Explanatory Notes (ENs) of the Harmo- 
nized Commodity Description and Coding system may be utilized. The ENs, although not 
dispositive, or legally binding, provide a commentary on the scope of each heading of the 
HTSUS, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN GEN 91, pg. 1539, states, in perti- 
nent part, that: 

* * * In addition to the exclusions specified in the Explanatory Note to each heading, 
this Chapter excludes, inter alia: 
: Qe and hourglasses (classified according to their constituent mate- 
ri 
The ENs specifically exclude hourglasses from classification in chapter 91, HTSUS, and 
direct that they are classifiable according to their constituent material. These sand timers, 
which are smaller versions of hourglasses, consist of four different materials, plastic, sand, 
wood and glass. Inasmuch as the sand timers constituent materials are described by more 
than one heading, they cannot be classified according to GRI 1. 

GRI 2(b) states, in pertinent part, that any reference in a heading to a material or sub- 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
more than one material or substance shall be according to the principles of GRI 3. 

GRI 3 states that when, by application of rule 2(b) or for any other reason, goods are, 


prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 


Several of the remaining headings under consideration describe only part of the article. 
Therefore, the headings are considered equally specific and GRI 3(b) must be examined. 
GRI 3(b) states: 
(b) Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put =“ retail sale, which cannot be classified by reference to 


3(a), shall be classified as if they consisted of the material or component which gives 
them their essential character, insofar as this criterion is applicable. 


According to EN GRI 3, pg. 4, the factor which determines essential character will vary as 
between different kinds of goods. It may for example, be determined by the nature of the 
material or component, its bulk, quantity, weight or value, or by the role of a constituent 
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material in relation to the use of the goods. It has been suggested that the wood or sand 
imparts the sand timers’ essential character. We disagree. The wood’s function of support- 
ing the glass is no more or less important than the functioning of the glass to hold the sand 
or the sand to measure the time. 

Because none of the constituent materials constitute the articles’ essential character, 
GRI 3(c) must be applied. GRI 3(c) states: 


When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified 
under the heading which occurs last in numerical order among those which equally 
merit consideration. 


The heading which appears last in numerical order among those which equally merit con- 
sideration, is heading 7013, HTSUS. Therefore, the article is classifiable under heading 
7013, HTSUS. 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
holding shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. The subheadings under consideration are: 


7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration or 
similar purposes (other than that of heading 7010 or 7018): 
39 Glassware of a kind used for table (other than drinking glasses) or 
kitchen purposes other than that of glass-ceramics: Other 
99 Other glassware: Other 


While the sand timers may, in some instances, be used for a kitchen purposes as an egg 
timer, we are of the opinion that the articles have a variety of measuring and household 
decorative uses which arc not limited solely to table and kitchen uses. Therefore, the sand 
timers are not described by subheading 7013.39. Subheading 7013.99, provides for other 
glassware. We are of the opinion that this subheading describes the subject sand timers. 
Classification to the 8 digit level will depend upon the value of the individual sand timers. 
Holding: 

For the foregoing reasons we find that the sand timers are classifiable under subheading 
7013.99, HTSUS, as glassware ofa kind used for table, kitchen, toilet, office, indoor decora- 
tion or similar purposes (other than that of heading 7010 or 7018): other glassware: other. 
Classification to the 8 digit level will depend upon the value of the individual sand timers. 

HRL 957780 dated July18, 1995, is hereby revoked. In accordance with 19 U.S.C. § 1625, 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A BUFF BLOCK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a buff block. Notice of the proposed revocation was published on 
August 14, 1996, in the CUSTOMS BULLETIN. No comments were received 
in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 14, 1996, Customs published a notice in the CusToMs BUL- 
LETIN, Volume 30, Number 33, proposing to revoke District Decision 
(DD) 880234 dated November 23, 1992, in which a buff block was deter- 
mined to be classifiable under subheading 6805.30.10, Harmonized 
Tariff Schedule of the United States (HTSUS), which provides for natu- 
ral or artificial abrasive powder or grain, on a base of textile material, of 
paper, of paperboard or of other materials, whether or not cut to shape 
or sewn or otherwise made up: On a base of other materials: Articles 
wholly or partly coated with abrasives, in the form of sheets, strips, 
disks, belts, sleeves or similar forms. No comments were received in 
response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), Customs is revoking DD 880234 
to reflect the proper classification of the buff block under subheading 
6805.30.50, HTSUS, which provides for natural or artificial abrasive 
powder or grain, on a base of textile material, of paper, of paperboard or 
of other materials, whether or not cut to shape or sewn or otherwise 
made up: On a base of other materials: Other. Headquarters Ruling Let- 


ter 959050 revoking DD 880234 is set forth in the attachment to this 
document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 17, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 17, 1996. 


CLA-2 TC:RR:MMC 939050 MMC 
Category: Classification 


Tariff No. 6805.30.50 
Mr. VICTOR HAHN 


HAHN INTERNATIONAL 
10926 S. La Cienega Blvd. 
Inglewood, CA 90304 


Re: Revocation of DD 880234; buff block; DD 808059. 


DEAR Mr. HAHN: 


In District Decision (DD) 880234 issued to you on November 23, 1992, a buff block was 
determined to be classifiable under subheading 6805.30.10, Harmonized Tariff Schedule 
of the United States (HTSUS), which provides for natural or artificial abrasive powder 
or grain, ona base of textile material, of paper, of paperboard or of other materials, whether 
or not cut to shape or sewn or otherwise made up: On a base of other materials: Articles 
wholly or partly coated with abrasives, in the form of sheets, strips, disks, belts, sleeves or 
similar forms. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed revocation of DD 880234 was published on August 14, 
1996, in the CusToMS BULLETIN, Volume 30, Number 33. No comments were received in 
response to the notice. 


Facts: 


The buff block measures 1” x 1” x 2%" and consists of a plastic or rubber foam block, 
All of the block, except the ends, are coated with what you identified as abrasive sand. You 
indicated that the buff block is used in the same manner as an emery board at nail salons to 
buff and manicure finger nails. 


Issue: 
What is the proper classification of the buff block? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Chapter 68, HTSUS, provides for articles of stone, plaster, cement, asbestos, mica or sim- 
ilar materials. Heading 6805 of Chapter 68 provides for natural or artificial abrasive pow- 
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der or grain, on a base of textile material, of paper, of paperboard or of other materials, 
whether or not cut to shape or sewn or otherwise made up. The buff block is described by 
both this chapter and heading. 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. 

The 6 digit subheading 6805.30 describes the articles. It provides for natural or artificial 
abrasive powder or grain, on a base of textile material, of paper, of paperboard or of other 
materials, whether or not cut to shape or sewn or otherwise made up: On a base of other 
materials. The 8 digit subheadings under consideration are: 


6805.30 Natural or artificial abrasive powder or grain on a base of textile mate- 
rial, of paper, of paperboard or of other materials, whether or not cut to 
shape or sewn or otherwise made up: On a base of other materials: 

6805.30.10 Articles wholly or partly coated with abrasives, in the form of 

sheets, strips, disks, belts, sleeves or similar forms 

6805.30.50 Other 


The buff block is not described by subheading 6805.30.10 because it does not have, and is 
not similar to, the forms described in that subheading language. Accordingly, the buff block 
is classifiable under subheading 6805.30.50, HTSUS. See DD 808059 dated March 24, 
1995, in which the same article was classified under subheading 6805.30.50. 


Holding: 

For the foregoing reasons we find that the buff block is classifiable under subheading 
6805.30.50, HTSUS, which provides for natural or artificial abrasive powder or grain, ona 
base of textile material, of paper, of paperboard or of other materials, whether or not cut to 


shape or sewn or otherwise made up: Ona base of other materials: Other with acolumn one 
duty rate of free. 


DD 880234 dated November 23, 1992, is hereby revoked. In accordance with 19 U.S.C. 
1625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLE- 
TIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. CUSTOMS SERVICE 27 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AN INDOOR STOVE-TOP GRILL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an indoor stove-top grill. Notice of the proposed revocation was 
published on August 14, 1996, in the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On August 14, 1996, Customs published a notice in the Customs BUL- 
LETIN, Volume 30, Number 33, proposing to revoke New York Ruling 
Letter (NYRL) A81086 dated March 18, 1996, which classified an 
indoor stove-top grill consisting of an enameled drip pan, slotted grill 


plate and volcanic stones (lava rocks) under subheading 7323.99.70, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for table, kitchen or other household articles, of iron or steel, 
other, other, other, cookware. No comments were received in response to 
this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), Customs is revoking NYRL 
A81086 to reflect the proper classification of the indoor stove-top grill 
under subheading 7323.94.00, HTSUS, which provides for enameled 
table, kitchen or other household articles. Headquarters Ruling Letter 
959075 revoking NYRL A81086 is set forth in the attachment to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: September 16, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 16, 1996. 


CLA-2 TC:RR:MM 959075 MMC 
Category: Classification 


Tariff No. 7323.94.00 
Mr. MArtTy LANGTRY 


TOWER GROUP INTERNATIONAL 
2400 Marine Avenue 
Redondo Beach, CA 90278 


Re: Revocation of NYRL A81086; indoor stove-top grill; GRI 3; ENs VIII, [IX and X to GRI 
3(b); HRLs 957246, 088980 and 089407. 


DEAR Mr. LANGTRY: 

This is in response to your letter of March 21, 1996, requesting reconsideration of 
A81086. In New York Ruling Letter (NYRL) A81086 issued to you on March 18, 1996, on 
behalf of K&S products, it was determined that an indoor stove-top grill was classifiable 
under subheading 7323.99.70, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for which provides for table, kitchen or other household articles, of iron or 
stool, other, other, other, cooking ware. Pursuant to section 625, Tariff Act of 1930 (19 
U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 
2186 (1993) (hereinafter section 625), notice of the proposed revocation of NYRL A81086 
was published August 14, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 33. 


Facts: 


The indoor stove-top grill consists of 3 components: a drip pan, volcanic stones (lava 
rocks) anda “grilling” surface. The drip pan measures 3” x 3”,squareand 14” deep. Inits 
middlea5” circular cut-out has been made so that it may fit around either an electric or gas 
stove-top burner. The bottom surface gradually raises toa circular peak at the cut-out. This 
creates a trough to hold the volcanic stone. The “grilling” surface measures 942”, square 
and has aseries of cut-out slots on its perimeter. Its corners are rounded. It is coated witha 
non-stick surface. The “grilling” surface fits over the top of the drip pan. Customs Labora- 
tory Report 2-96-21650-001 dated May 3, 1996 states that the drip pan in composed ofiron 
or steel coated with a vitreous glass enamel. 

In use, the indoor stove-top grill is placed on top of a cooking burner. The stove-top 
burner heats the grill and cooks the food. While the volcanic stone heats up, it is not the fuel 
source for the cooking of the food. The gas or electric stove-top burner is the source of heat 
energy which cooks the food. The volcanic stones flavor the food. 


Issue: 
What is the proper classification of the indoor stove-top grill? 
Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, classification 
shall be determined according to the terms of the headings and any relative section or chap- 
ter notes. The headings under consideration are: 


7323 table, kitchen or other household articles and parts thereof, of iron or steel; 
iron or steel wool; pot scourers and scouring or polishing pads, gloves and the 
like, of iron or steel 

6815 Articles of stone or of other mineral substances (including carbon fibers, 


articles of carbon fibers and articles of peat), not elsewhere specified or 
included 


Inasmuch as the drip pan and grilling surface are described by heading 7323 and the volca- 
nic stone by beading 6815; the indoor stove-top grill cannot be classified according to GRI 1. 
When goods cannot be classified by applying GRI 1, and if the headings, subheadings and 
legal notes do not otherwise require, the remaining GRI’s are applied. 

In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
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not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. 
Reg. 35127, 35125 (August 23, 1989). EN IX to GRI 3(b), pg. 4, states, in pertinent part, 
that: 


(IX) For purposes of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are sttachellt to each 
other to form a practically inseparable whole but also those with separable compo- 
nents, provided these components are adapted one to the other and are mutually com- 
plementary and that together they form a whole which would not normally be offered 
for sale in separate parts. 


EN IX to GRI 3(b) also sets forth two examples of articles regarded as composite goods: 


1) Ashtrays consisting of a stand incorporating a removable ash bow]; 
2) Household spice racks consisting of a specially designed frame (usually of wood) 
and an appropriate number of empty spice jars of suitable shape and size. 

The EN to GRI 3(b) includes as composite goods components which are attached to one 
another so as to form a whole, as well as those components which are separable so long as 
they are “mutually complementary,” “form a whole” and would “not normally be offered 
for sale in separate parts.” In determining whether the subject articles meet the definition 
of “composite good,” we apply the criteria set forth in the EN to the components of the 
stove-top grill. 

The drip pan, volcanic stone and grilling surface are not attached to one another. We 
must, however, further examine the merchandise to determine whether the articles are 
“mutually complementary,” “forma whole” and whether the goods would “not normally be 
offered for sale in separate parts.” With regard to the first criterion, this office understands 
that the volcanic stone and grilling surface are not mutually complementary. The volcanic 
stone does not create the necessary heat to warm the grilling surface. It merely provides 
the “smoking effect” similar to that of an outdoor grill. 

The importer suggests that the volcanic stone, drip pan and grilling surface are mutually 
complementary to each other because they are intended to be used together. We do not 
agree. While in the instance these articles may be sold together, each functions indepen- 
dently of the other. The function of the volcanic stone as it relates to the drip pan and gril- 
ling surface is very different from the exemplars of composite goods set forth in the EN to 
GRI 3(b). The exemplars describe items that have no real function independent of one 
another e.g.; spice rack/jars and stand/ashtray. In this case, the volcanic stone and drip pan 
and grilling surface may be sold together, but the volcanic stone also has an independent 
function and can be offered to the consumer separately. Headquarters Ruling Letter (HRL) 
957246, dated March 29, 1995, states that: 


“the phrase ‘would not normally be sold in separate parts’ does not refer to how the 
components are actually marketed. Rather, it pertains to whether the components 
would normally or principally be sold independently of one another.” 


Volcanic stone can be sold for a variety of indoor and outdoor grilling devices. Catalogs as 
well as retail displays indicate that volcanic stone can be sold and packaged in a variety of 
ways, such as paper boxes, plastic bags, etc. and that in a significant amount of instances, 
these grilling surfaces and drip pans are sold to the consumer without volcanic stone. We 
find this persuasive evidence that volcanic stone and indoor grilling surfaces and drip pans 
are not sold separately and, on this basis, Customs does not consider the subject merchan- 
dise to constitute a composite good for classification purposes. 

While we do not consider the subject article a composite good, it may meet the require- 
ments, pursuant to GRI 3(b) to be considered “goods put up in sets for retail sale”. EN X to 
GRI 3(b) provides, in pertinent part, that: 

For purposes of this Rule, the term ‘goods put up in sets for retail sale’ shall be taken to 
mean goods which: 
(a) consist of at least two different articles which are, prima facie, classifiable in 
different headings; 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to users without repacking. 
The stove-top grill consists of volcanic stone and a grilling surface and drip pan. The volca- 
nic tone is classifiable in a different heading than the grilling surface and drip pan. The 
articles are put up together to meet the need of creating the simulation of outdoor grilling 
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on an indoor stove. To that end the grilling surface and drip pan provide cooking results 
which are similar to outdoor grilling (e.g.; grill markings on cooked meat), and the volcanic 
stone provides the smoke and some flavoring of an outdoor grill. Finally, when imported, 
the articles will be packaged together as an indoor stove-top grill. As the indoor stove-top 
grill meets all three set requirements, it is considered a set, for tariff purposes. 

GRI 3(b) further provides “goods put up in sets for retail sale shall be classified as if they 
consisted of the component which gives them their essential character”. EN VIII to GRI 
3(b), pg. 4, states that: 


The factor which determines essential character will vary as between different kinds 
of goods. It may for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role ofa constituent material in rela- 
tion to the use of the goods. 


The volcanic stone is not the source for the cooking heat but merely provides some possible 
flavoring to the foods and smoke for a grilling motif. The grilling surface merely provides a 
surface on which food can be cooked. The drip pan holds the volcanic stone, captures the 
by-products of foods cooked on the surface and is specially designed to fit on the stove as 
well as to hold the grilling surface. As the drip pan is the component which facilitates the 
use of the other two, it provides the set with its essential character. Therefore, the indoor 
stove top grill is classifiable under heading 7323, HTSUS. For a further discussion of the 
classification of indoor stove-top grills, see HRLs 089407 and 088980 dated June 12, 1991. 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. Subheading 7323.94.00, HTSUSA, provides for table, kitchen or other household 
articles and parts thereof; of iron or steel; iron or steel wool, pot scourers and scouring or 
polishing pads, gloves and the like, of iron or steel; Other: Of Iron (other than cast iron) or 
steel, enameled. The Customs lab report indicates that the drip pan is enamel coated iron 
or steel. Therefore, the indoor stove-top grill is classifiable under subheading 7323.94.00, 
HTSUS. 


Holding: 

Theindoor stove-top grill is classifiable under subheading 7323.94.00, HTSUS, and hasa 
column one duty rate of 2.7% ad valorem. 

NYRL A81086 dated March 18, 1996, is hereby revoked. In accordance with 19 U.S.C. 
1625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLE- 
TIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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UNION Camp Corp, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
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Fenwick & West, Roger M. Golden and Phyllis E. Andes, Washington, DC, for Plaintiff. 
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Williams, Mullen, Christian & Dobbins, PC., William E. Perry, Washington, DC, for 
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MEMORANDUM AND ORDER 
I 
INTRODUCTION 


WALLACH, Judge: Plaintiff Union Camp Corporation (“Union Camp”) 
and Defendant-Intervenors! Dastech International, Incorporated, 
Guangdong Chemicals I/E Corporation (Group), ICC Chemical Corpo- 
ration, Sinochem International Chemical Company, Limited, Sinochem 
Jiangsu I/E Corporation, and Tianjin Chemicals I/E Corporation 
(“Defendant-Intervenors” or collectively “Dastech”) challenge as 
unsupported by substantial evidence and not in accordance with law 
certain aspects of the Department of Commerce, International Trade 
Administration’s (““Commerce” or “ITA”) final less-than-fair-value 
(“LTFV”) determination in the antidumping investigation of Sebacic 


1 This case was consolidated. As a result, Defendant-Intervenors are also Plaintiffs on certain issues. The portion 
challenging the ITC’s threat determination was severed into Court Number 94-08-00467S. 
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Acid from the People’s Republic of China, published at 59 Fed. Reg. 
28,053 (May 31, 1994) (“Final Determination”). Specifically, Union 
Camp contests Commerce’s decision to use the Indian value of refined 
octanol-1 as the surrogate value of crude octanol-2, a subsidiary product 
of the sebacic acid production process. This decision, according to Union 
Camp, resulted in the allocation of costs for octanol-2 as a co-product of 
sebacic acid instead of the subtraction of costs as a by-product. Defen- 
dant-Intervenors contest Commerce’s calculation of 1) a surrogate 
value for packing materials, and 2) a surrogate value for truck freight 
costs. 

The Court has jurisdiction under 19 U.S.C. § 1516a(a)(2)(A)(G)(D 
(1988) and 28 U.S.C. § 1581(c) (1988). 

For the reasons discussed below, the Court holds that Commerce’s use 
of the Indian value of refined octanol-1 for octanol-2 was unsupported 
by substantial evidence in the record and not in accordance with law. 
Further, the Court affirms Commerce’s calculation of the surrogate 
value for packing materials as supported by substantial evidence on the 
record and in accordance with law. In addition, the Court affirms Com- 
merce’s selection of a surrogate value for truck freight costs. 


II 
BACKGROUND 


On July 19, 1993, Union Camp filed a petition with Commerce and the 
United States International Trade Commission (“ITC”) alleging that 
sebacic acid? from the People’s Republic of China (“PRC”) was being 
sold at prices below fair market value to the detriment of the domestic 
industry. On December 27, 1993, Commerce found preliminary dump- 
ing margins for four Chinese respondents ranging from 20.01 to 40.25. 
Preliminary Determination of Sales at Less Than Fair Value and Post- 
ponement of Final Determination: Sebacic Acid From the People’s 
Republic of China, 59 Fed. Reg. 565 (Jan. 5, 1994) (“Preliminary Deter- 
mination”). Subsequent to verification conducted by Commerce offi- 
cials, Commerce determined final dumping margins for the same four 
respondents ranging from 43.72 to 85.45. Final Determination, 59 Fed. 
Reg. at 28,053. 

Upon notification of the ITC’s final affirmative injury determination 
on July 5, 1994, Commerce published the antidumping duty order on 
July 14, 1994. Antidumping Duty Order: Sebacic Acid From the People’s 
Republic of China (PRC), 59 Fed. Reg. 35,909. 

Union Camp filed this action, contesting Commerce’s use of the 
Indian value of octanol-1 for octanol-2, a subsidiary product produced as 
a result of the sebacic acid production process. Union Camp seeks 
remand to the ITA with instructions that Commerce value octanol-2 
based on an appropriate cost of crude octanol-2 rather than on the 


2 Sebacic acid is a white powder used in the manufacture of nylon 6/10 (a polymer used for toothbrush and paint- 
brush bristles and paper machine felts), plasticizers, automotive coolants, esters, polyamides, polyester castings and 


films, inks and adhesives, lubricants, and polyurethane castings and coatings. See Preliminary Determination, 59 Fed. 
Reg. at 566. 





U.S. COURT OF INTERNATIONAL TRADE 35 


Indian selling price for refined octanol-1, and then recalculate the by- 
product/co-product determination with the correct value. 

Dastech is contesting Commerce’s calculation of 1) a surrogate value 
for packing materials, and 2) a surrogate value for truck freight costs. 
Dastech seeks remand to the ITA with instructions to calculate the 
packing costs using an Indian domestic price for the surrogate value of 
packing material, to recalculate the weight of such materials, and to pro- 
rate the truck transportation costs based on surrogate values. 


Ill 
DISCUSSION 


A 


THE STANDARD OF REVIEW FoR ITA DETERMINATIONS REQUIRES 
AFFIRMATION UNLESS A DETERMINATION. IS UNSUPPORTED By 
SUBSTANTIAL RECORD EVIDENCE OR OTHERWISE Not IN ACCORDANCE 
WITH LAW 


The Court “shall hold unlawful any determination, finding, or conclu- 
sion found * * * to be unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 59S. Ct. 
206, 217 (1938). “This restricted standard of review is reflective of the 
legislative intent that courts afford considerable deference to Com- 
merce’s expertise in administering the antidumping law * * *. [T]he def- 
erence granted to the agency’s interpretation of the statutes it 
administers extends to the methodology it applies to fulfill its statutory 
mandate.” GMN Georg Muller Nurnberg AG v. United States, 15 CIT 
174, 178, 763 F. Supp. 607, 611 (1991) (citations omitted). 

“The proper role of this court, then, is ‘to determine whether the 
methodology used by the ITA is in accordance with law,’ and as ‘long as 
the agency’s methodology and procedures are reasonable means of 
effectuating the statutory purpose, and there is substantial evidence in 
the record supporting the agency’s conclusions, the court will not 
impose its own views as to the sufficiency of the agency’s investigation 
or question the agency’s methodology.’” Id. (citing Ceramica Regiomon- 
tana, S.A. v. United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 965-66 
(citations omitted)). 


B 


THE ITA Must USE “BEST INFORMATION AVAILABLE” IN THIS CASE 
BECAUSE THE PRC Is A NONMARKET ECONOMY COUNTRY 
When dealing with a nonmarket economy (“NME”) country, such as 
the PRC, the statute provides that under certain conditions, Commerce 
chooses a “surrogate” country pursuant to 19 U.S.C. § 1677b(c) (1988). 
This provision requires Commerce to calculate foreign market value for 
NME products based on the “best information available” (“BLA”) 
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regarding the values of the “factors of production” in an appropriate 
market economy. 19 U.S.C. § 1677b(c)(1). In valuing NME factors of pro- 
duction, Commerce uses prices or costs of factors of production in a mar- 
ket economy country which is “at a level of economic development 
comparable” to that of the NME and which has “significant producers of 
comparable merchandise.” 19 U.S.C. § 1677b(c)(4). 

Comparable merchandise is broader than the description of “same or 
similar” merchandise which is usually used in antidumping investiga- 
tions. S. Rep. No. 71, 100th Cong., 1st Sess., at 106 (1987) (“Because the 
Commerce Department may have difficulties in getting detailed data 
from countries not subject to investigation, the bill gives the Commerce 
Department the authority to use ‘comparable merchandise’ as the basis 
for foreign market value.”). 

Here, Commerce chose India as the surrogate country. Commerce 
used the Indian value of octanol-1 as the value for octanol-2, determin- 
ing that octanol-1 was comparable merchandise to octanol-2. It is this 
decision by Commerce which is contested by Union Camp. 


C 


COMMERCE’S DECISION To USE THE INDIAN VALUE OF REFINED OCTANOL-1 
As THE VALUE OF CRUDE OCTANOL-2 WAS UNSUPPORTED By 


SUBSTANTIAL EVIDENCE ON THE RECORD AND Not IN ACCORDANCE 
WITH LAW 


The Court finds that Commerce’s determination to use the Indian 
value of octanol-1 to value octanol-2 was unsupported by substantial 


evidence on the record and not otherwise in accordance with law. Conse- 
quently, for the reasons discussed below, this portion of the Final Deter- 
mination is remanded to Commerce. 


1 


OcTANOL-2 Is A By-PRoDUCT OF THE 

SEBACIC ACID PRODUCTION PROCESS 
As stated above, Commerce calculates foreign market value on the 
basis of the “value of the factors of production” in a surrogate market 
economy country when conducting NME investigations. See 19 U.S.C. 
§ 1677b(c)(1). Once the surrogate values of the factors of production are 
determined, Commerce calculates the foreign market value by multiply- 
ing the verified factors of production by the appropriate surrogate val- 
ues for the different inputs. Final Determination, 59 Fed. Reg. at 28,055. 
Subsidiary chemical products are produced as “an unavoidable conse- 
quence” to the production of sebacic acid. Preliminary Determination, 
59 Fed. Reg. at 569. In order to account for subsidiary products, Com- 
merce calculated the total value of each subsidiary product produced in 
the production process as a percentage of the total value of sebacic acid 
and all subsidiary products yielded in the process. If the relative value of 
the subsidiary product was insignificant, Commerce considered it a “by- 
product” and subtracted its sales revenues from sebacic acid production 
costs. For a subsidiary product that had a significant relative value, 
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Commerce considered it to be a “co-product” and its costs (material, 
labor, energy and factory overhead) were allocated among sebacic acid 
and the subsidiary products. Final Determination, 59 Fed. Reg. at 
28,056. 

Crude capryl alcohol is among the subsidiary products to the sebacic 
acid production process.? The chemical term for capryl alcohol is 2-octa- 
nol, referred to as octanol-2 by the parties. Commerce used the Indian 
value of octanol-1 to value octanol-2, resulting in the determination that 
octanol-2 was a co-product of sebacic acid. As a result, Commerce allo- 
cated the costs among sebacic acid and the subsidiary products. Union 
Camp claims that had Commerce valued octanol-2 correctly, it would be 
considered a by-product, and its sales revenues would have been sub- 
tracted.* As discussed below, the Court agrees with Union Camp that 
Commerce’s use of the Indian value of octanol-1 to value octanol-2 is 
unsupported by substantial evidence on the record and is not in accor- 
dance with law. 


2 
OCTANOL-1 Is Not A COMPARABLE PRoDUCT TO OCTANOL-2 


Commerce was unable to locate a value for octanol-2 in India. Final 
Determination, 59 Fed. Reg. at 28,058. Union Camp agrees that there is 
no Indian value for octanol-2.5 In a situation such as this, the statute 
provides for Commerce to determine foreign market value using mer- 
chandise comparable to the merchandise under investigation from a 
“surrogate” market economy country. See 19 U.S.C. § 1677b(c)(4). 
Although Congress deliberately used the words “comparable merchan- 
dise” to provide a broader spectrum of choices for Commerce than the 
phrase “such or similar merchandise”, S. Rep. No. 71, 100th Cong., 1st 
Sess., at 106 (1987), supra, Commerce’s use of the Indian value of octa- 
nol-1 for octanol-2 is unsupported by substantial evidence on the record 
and not in accordance with law because octanol-1 is not a comparable 
product to octanol-2. 


In defense of its use of octanol-1 to value octanol-2, Commerce stated 
that: 


We find that octanol-1 and capry] alcohol (i.e., octanol-2) share very 
similar molecular formulae though they are not identical products. 
We were able to obtain an Indian price for octanol-1. We were 
unsuccessful in locating a price for octanol-2 * * * Therefore * * * 
we have relied on the price of octanol-1 * * * the closest product we 
could obtain to value capryl alcohol. 


3 In addition to capryl alcohol, Commerce identified glycerine and fatty acid as subsidiary products. 


4 Union Camp also argued that “[t]he ‘best information available’ might indicate that zero is the correct value and 
that respondents, therefore, are entitled to no credit for octanol-2.” Brief In Support of Union Camp Corporation’s 
Rule 56.2 Motion For Judgment Upon the Agency Record at 10 (“Union Camp’s Brief”). Commerce rebutted this 
suggestion by stating that NME cases would become unworkable “[i]f Commerce used a zero value every time it was 
unable to locate an identical surrogate match * * *”. Defendant’s Memorandum In Opposition to Union Camp Corpo- 
ration’s and Dastech International’s Motions For Judgment Upon the Agency Record at 20 (“United States’ Mem.”). 
Be that as it may, the Court will hold Commerce to the standard of supporting its actions with substantial evidence on 
the record and acting in accordance with law. 


5It is unclear from the record whether sebacic acid was produced in India during the period of investigation. 
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Final Determination, 59 Fed. Reg. at 28,058. Further, Commerce points 
out that this Court has stated that: 


[W]hen valuing factors of production in a nonmarket economy 
investigation, Commerce has no affirmative mandate to finish 
plaintiffs’ homework by locating additional, but perhaps 
more favorable, surrogate information ***. [19 U.S.C. 
§§] 1677b(c)(2)(1988) and 1677b(c)(4)(1988) in conjunction pro- 
vide only that Commerce “shall determine” to the extent possible 
foreign market value from the value of factors of production in a 
surrogate country. Respondent, rather than Commerce, has the 
burden of creating an adequate record. 


Tianjin Mach. Import & Export Corp. v. United States, 16 CIT 931, 
941-42, 806 F Supp. 1008, 1019 (1992) (citation omitted) (emphasis in 
original). 

Commerce’s decision, however, is unsupported by substantial evi- 
dence on the record. Octanol-1 (or octanol) is derived from a process 
entirely unrelated to the sebacic acid production process. See Rebuttal 
Brief of Petitioner Union Camp Corp., Apr. 13, 1994, p. 12, Administra- 
tive Record (“AR”), Fiche 31, Frame (“Fr.”) 20. Union Camp informed 
Commerce that Octanol-1 is a high-priced petrochemical. Letter from 
Fenwick & West to DOC, Nov. 23, 1993, p. 3, AR, Fiche 25, Fr. 89, 91. 
Union Camp pointed out to Commerce that “the synonym for ‘caproyl 
alcohol’6 is ‘2—octanol,’ not ‘octanol.’ Octanol and 2-octanol are two very 
different products.” Letter from Fenwick & West to DOC, Feb. 14, 1994, 
p. 9, AR, Fiche 25, Fr. 81 (emphasis in original). Despite sharing the 
same molecular formula, which means they are isomers, octanol-1 and 
octanol-2 have different molecular structures which result in different 
physical properties such as boiling point, freezing point and density. 
Letter from Fenwick & West, Apr. 8, 1994, p. 15, Annex 3, AR, Fiche 30, 
Fr. 21, 36. In octanol-1, the oxygen atom is bonded to the carbon-chain 
end. By contrast, the oxygen atom in octanol-2 is bonded to a carbon 
atom adjacent to the chain end. Jd. Octanol-1 and octanol-2 are not 
interchangeable because of these differences. Id. 

Commerce’s regulations provide that United States’ costs and prices 
may be used when there is no non-state-controlled-economy country, 
other than the U.S., at a stage of economic development comparable to 
that of the home market country and there is no non-state-controlled- 
economy country, other than the US., that is not at a stage of economic 
development comparable to that of the home market country. 19 C.ER. 
§ 353.52(b). 

Commerce acknowledged that the United States and Japan were also 
producers of sebacic acid, but declined to obtain a price for octanol-2 
from a Japanese or U.S. publication because “Japan and the United 
States are not on the list of recommended surrogate countries for the 
PRC.” Union Camp’s Brief at 6, 12 (citing Concurrence Mem., May 3, 


6 Union Camp used the term “caproyl” alcohol instead of “capryl” alcohol throughout this document. That was 
clearly a typographical error and intended to refer to capry] alcohol. 
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1994, at 14, AR, Fiche 67, Fr. 14). However, the statute provides that fac- 
tor prices or costs in a comparable market economy country are to be 
used “to the extent possible”. 19 U.S.C. § 1677b(c)(4). In addition, Com- 
merce’s regulations provide that United States’ prices or costs may be 
used to establish surrogate values. 19 C.FR. § 353.52(b)(3). If non-com- 
parable market economy countries are used, Commerce is instructed to 
“adjust the foreign market value for known differences in the costs of 
material and fabrication.” 19 C.FR. § 353.52(b)(2). 

Because octanol-1 is not a comparable product to octanol-2, Com- 
merce should have used information from the United States or Japan, 
where sebacic acid is produced and octanol-2 is sold, as BIA. Commerce’s 
argument that Union Camp did not supply it with the U.S. value of octa- 
nol-2 is rejected. The record reflects that Union Camp provided Com- 
merce with U.S. values for octanol-2 in Union Camp’s supplemental 
petition dated August 2, 1993. AR, Fiche 3, Fr. 12, 13. In the circum- 
stances here discussed, Commerce could properly have used that 
information to provide an accurate surrogate value for what, from the 
record, appears to be an entirely different product than octanol-1. 
Accordingly, the Court concludes that Commerce’s use of the Indian 
value of refined octanol-1 is not supported by substantial evidence on 
the record and is not in accordance with law, and remands to Commerce 
with instructions that Commerce value octanol-2 based on an appropri- 
ate cost of crude octanol-2, which may be the U.S. cost, rather than on 
the Indian selling price for refined octanol-1, and then recalculate the 
by-product/co-product determination with the correct value. 


D 


COMMERCE’S CALCULATION OF A SURROGATE VALUE FOR PACKING 
MATERIALS IS REASONABLE, SUPPORTED By SUBSTANTIAL EVIDENCE, AND 
OTHERWISE IN ACCORDANCE WITH LAW 


Commerce’s calculation of the weight of the packing materials and its 
use of publicly available published information (“PAPI”) to value the 
packing materials is supported by substantial evidence on the record 
and otherwise in accordance with law. Consequently, the Court sustains 
Commerce’s determination with regard to the surrogate value for pack- 
ing materials. 


1 


THE RECORD REFLECTS SUBSTANTIAL SUPPORT FOR COMMERCE’S 
CALCULATION OF THE WEIGHT OF THE PACKING MATERIALS 

Dastech argues that Commerce’s decision concerning the weight of 
the packing material is unsupported by substantial evidence on the 
record and not in accordance with law for three reasons. First, Dastech 
argues that the Chinese exporters reported the weight of all three bags 
together and that, as a result, Commerce erred in tripling the weight of 
the plastic bags. Second, Dastech submits that Commerce should have 
weighed the bags during verification. And third, Dastech argues that 
Commerce should have used information from the sales invoices and 
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related documents which disclosed the weight of the packing materials 
(ranging between 0.2 kg and 0.3 kg). For the reasons that follow, Das- 
tech’s arguments fail. 

As part of the LTFV investigation, Commerce requested information 
concerning the weight of the packing materials used to pack sebacic 
acid. In its questionnaire, Commerce asked the respondents to “describe 
and report the quantity of all materials used to pack the subject mer- 
chandise* * * on aper unit basis.” AD Questionnaire, Sect. D at 4-5, AR, 
Fiche 7, Fr. 32, 33 (emphasis added). All of the Chinese exporters 
reported that “[florty 25 kg plastic bags * * * are used to pack one metric 
ton of sebacic acid for delivery to the port. No other packing materials 
are used * * *.” SICC/Weifang Section D Response, AR, Fiche 10, Fr. 25; 
Jiangsu/Nangong Section D Response, AR, Fiche 11, Fr. 24, 25; Tianjin/ 
Handan Section D Response, AR, Fiche 12, Fr. 24; Guangdong/Tongliao 
Section D Response, AR, Fiche 13, Fr. 24. Commerce sent a deficiency 
questionnaire to the Chinese exporters, and asked “How many kilo- 
grams does an empty 25 kg polyethylene bag weigh?” Deficiency Ques- 
tionnaire Attach., AR, Fiche 16, Fr. 78. The respondents replied that an 
empty 25 kg polyethylene bag weighed 0.75 kg. Letter from Miller Can- 
field to Commerce in Reply to Nov. 19, 1993 Deficiency Letter, Dec. 3, 
1993, AR, Fiche 51, Fr. 64, 67. 

During verification, Commerce discovered that two polyethylene lin- 
ers were used inside one woven plastic bag to pack 25 kg of sebacic acid. 
The investigators determined that the Chinese factories had only sup- 
plied the weight of the woven plastic bag without the liners. They found 
that there were three components to the packing material. In order to 
account for this additional packing material, Commerce used as BIA the 
reported weight of one plastic bag to determine the total weight of the 
three bags for 25 kg of sebacic acid, i.e., 3 x 0.75 kg = 2.25 kg. Dep’t’s 
Mem. Regarding Alleged Ministerial Errors, June 22, 1995, at 2, AR, 
Fiche 71, Fr. 47, 48. The investigators did not weigh, either individually 
or together, the woven plastic bag and its liners. 

When Commerce “does not receive a complete, accurate, and timely 
response to the Secretary’s request for factual information”, it may use 
BIA. See 19 C.FR. § 353.37(a)(1) (emphasis added). “The best informa- 
tion available is not necessarily the most accurate information; rather, it 
is information that has become usable due to a respondent’s failure to 
provide accurate information.” Usinor Sacilor v. United States, 872 F. 
Supp. 1000, 1006 (CIT 1994); Asociacion Colombiana de Exportadores 
de Flores v. United States, 13 CIT 13, 16, 704 F Supp. 1114, 1117 (1989), 
aff'd, 8 Fed. Cir. (T) 97, 901 F2d 1089 (1990), cert. denied, 498 U.S. 848, 
1115S. Ct. 136 (1990). By not specifying the amount, weight, and type of 
packing materials used, respondents failed to completely and accurately 
respond to Commerce’s request for information found in the questionn- 
aire. Therefore, Commerce was justified in using the weight of the 
woven plastic bag as BIA for the weight of the polyethylene liners. 
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Dastech argues that during verification, Commerce should have veri- 
fied the weight of the plastic bags and liners. Commerce, however, does 
not have an obligation to verify every piece of information supplied to it. 
See Sugiyama Chain Co. v. United States, 16 CIT 526, 532, 797 F. Supp. 
989, 995 (1992). Indeed, “[a] requirement that Commerce must search 
out new information in the guise of ‘verification,’ * * * is really a man- 
date that Commerce must shoulder any burden that the [respondents] 
choose not to meet.” Tianjin Mach. Import & Export Corp., 16 CIT at 
936, 806 F. Supp. at 1015. Further, Commerce alleges, United States’ 
Mem. at ftnt 11, and Defendant-Intervenors do not contravene, that 
“[t]here is no evidence in the verification reports or elsewhere on the 
record that the Chinese respondents either suggested or requested that 
Commerce weigh the plastic liner bags discovered during verification.” 
Id. 

Dastech also argues that the record contained accurate information 
reflecting that the total weight of the packing material in the amount of 
0.2 to 0.3 kg’ found in invoices and shipping documents. However, this 
information was not provided to Commerce in response to its specific 
requests for information on packing materials and their weight. Com- 
merce reasonably relied on the responses from the respondents to its 
direct inquiries. Commerce does not have the resources to sort through 
all of the information given to it by respondents in order to deduce 
information that has been specifically requested and responded to by 
respondents. See Sugiyama Chain Co., 16 CIT at 532, 797 F. Supp. at 


994 (“[I]f the burden of compiling, checking, rechecking, and finding 
mistakes in the submission of [respondents] were placed upon Com- 
merce, it would transform the administrative process into a futility.”). 
Therefore, Dastech’s argument that Commerce should have calculated 
the weight of the packing materials based on information found in the 
invoices and shipping documents fails.® 


2 


COMMERCE’S USE OF INDIAN Import Statistics AS PAPI Is SUSTAINED 


In NME investigations, Commerce “shall utilize, to the extent pos- 
sible, the prices or costs of factors in one or more market economy coun- 
tries * * *”,19U.S.C.§ 1677b(c), in valuing factors of production. “[T]he 
valuation of the factors of production shall be based on the best available 
information regarding the values of such factors in a market economy 
country or countries considered appropriate by [Commerce].” 19 U.S.C. 
§ 1677b(c)(1)(B). This standard is different from BIA discussed above. 


7 At oral argument, counsel for Dastech explained the discrepancy between the weight of the packing material as 
disclosed in the sales invoices and related documents (ranging between 0.2 kg and 0.3 kg) and the weight of the packing 
material as answered by the Chinese respondents in the deficiency questionnaire (0.75 kg), as probably due to an error 
by counsel for Dastech in reading the facsimile sent to him by the Chinese respondents responding to the deficiency 
questionnaire. 

8 Dastech also argues that Commerce should have looked to the weight of the packing material for one metric ton of 
sebacic acid, for which Commerce used 3.0 kgs, as evidence that the weight of the packing material for twenty-five kilo- 
grams of sebacic acid must be significantly less than that amount. However, the record reflects that Commerce did not 
calculate the weight for plastic liner(s) used in packing one metric ton of sebacic acid resulting in the cost of one metric 
ton packing material being “greatly understated.” Ministerial Errors Mem., at 1-2, AR, Fiche 71, Fr. 48, 49. 
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Generally, Commerce will select, where possible, publicly available 
published value which is: (1) an average non-export value; (2) represen- 
tative of a range of prices within the POI; (3) product-specific; and 
(4) tax-exclusive. See Preliminary Determination, 59 Fed. Reg. at 568. 
Commerce considered three sources from which to determine the value 
of the packing material: (1) the Monthly Statistics of the Foreign Trade 
(Indian Government) for the period of April 1992 through December 
1992 (“Source 1”); (2) Monthly Statistics of the Foreign Trade of India 
(Indian Government) for the period April 1991 through December 1991 
(“Source 2”); and (3) a January 30, 1992 U.S. Cable from the American 
Embassy in New Delhi with data for the period May 1991 through 
December 1991 (“Source 3”). Concurrence Mem., May 20, 1994, AR, 
Fiche 71, Fr. 38, 39. 

Commerce chose Source 1 to value the woven plastic bags because this 
source was “product-specific” and supplied the “more recent value”. Id. 
Source 1 was also used to value the polyethylene liners because it was 
determined that Source 1 was the only source for this information. Id. 

Dastech argues that Commerce erred when it did not choose Source 3, 
the Indian domestic price for polyethylene bags. Defendant-Interve- 
nors’ Dastech International, Inc. et al. Reply Brief at 5 (“Dastech’s 
Reply”). Dastech submits that the statutory mandate to use the best 
available information as to surrogate values “in” the market economy 
country requires Commerce to use the actual Indian domestic price. Jd. 
at 6; see 19 U.S.C. § 1677b(c)(1)(B). In addition, Dastech points to the 
broad categories of bags contained in Source 1, sacks and bags including 
cones, versus the specific domestic price for plastic bags reflected in 
Source 3. Dastech’s Reply at 9. 

“When Commerce is faced with the decision to choose between two 
reasonable alternatives and one alternative is favored over the other in 
their eyes, then they have the discretion to chose accordingly.” Teh- 
noimportexport v. United States, 16 CIT 13, 18, 783 F Supp. 1401, 1406 
(1992). The Court finds that any of the three sources considered by Com- 
merce were reasonable. Further, Source 1 contains values “in” India 
because the statistics indicate the quantity of bags imported into India 
and their value in Indian rupees. Therefore, Commerce’s choice to use 
Source 1 to value the packing material is within their discretion and is 
sustained. 


A 


COMMERCE MADE AN INSIGNIFICANT ERROR IN ITS CALCULATION OF THE 
VALUE OF THE WOVEN PLASTIC BaGs 

To determine the value of the woven plastic bags, Commerce averaged 
the total value and the total quantity of all country imports from Source 
1. United States’ Mem. at 25. Dastech claims that Commerce erred in 
this calculation because the numbers listed by Commerce did not add up 
to the total quantity and total value listed. Defendant-Intervenors’ 
Guangdong Chemicals I/E Corp., et al. Brief In Support of Their Motion 
For Judgment Upon the Agency Record at 16 (“Dastech’s Brief”). How- 
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ever, this discrepancy was explained by Defendant as a clerical error in 
which Commerce inadvertently included imports from the PRC without 
listing the PRC as an importer and omitted listing imports from the 
Netherlands although these imports were included in the total. 
Although the PRC’s imports should not have been included in the total 
because of the PRC’s status as a NME, this clerical error was insignifi- 
cant. 

Dastech also argues that “if $5.41/kg is the surrogate value of polyeth- 
ylene bags, as Commerce alleges, then Commerce applied it against the 
wrong packing material entry in its Calculation Memorandum* * *”. 
Dastech’s Reply at 14. Dastech is incorrect. The following from the Cal- 
culation Memorandum for Weifang Factory displays the information in 
controversy: 


(k) PACKING (USAGE) (TOTWGT) (RS/UNIT) ($/UNIT) 
* * * * * * 


25kg bags 0.75kg/bag 66.399 49.80 173.970 5.66 
* * 


* * * * 


25kg bags 0.75kg/bag 33.199 24.90 166.160 5.41 


The second line encompasses the woven plastic bags and the first is the 
liners. As discussed previously, Commerce used the information on the 
weight and amount of the woven plastic bags as BIA for the liners. This 
may be determined by noting that the figures for the first line are double 
those of the second line (although 33.199 multiplied by 2 is actually 
66.398, this is an harmless error). Source 1, used to determine the price 
per unit of the woven plastic bags resulted in $5.41 per unit, as reflected 
in the second line of the Calculation Memorandum. Dastech apparently 
believes that the $5.41 price should have applied to the liners. However, 
as discussed more fully below, Commerce calculated the surrogate value 
of the liners using information concerning “other plastic bags” which 
resulted in 173.97Rs/unit (average value of 170.43 multiplied by the 
inflator 1.0208, equaling 173.97). Converting 173.97Rs/unit to $/unit by 
multiplying 173.97 by the U.S. exchange rate of 0.032535 results in 
$5.66 per unit. Therefore, Commerce did not err in applying the surro- 
gate value against the packing material. 


B 


THERE WAS NO SIGNIFICANT ERROR IN THE CALCULATION OF THE 
VALUE OF “OTHER PLASTIC BAGs” 


The calculation to determine the value of “other plastic bags” (i.e. lin- 
ers), also contained a harmless clerical error. Dastech states simply that 


9 In order to calculate the value of the woven plastic bags, Commerce multiplied the average per unit value (obtained 
by dividing the total value by the total quantity) by the inflator (1.0208, derived from the monthly wholesale price 
indices of India as published in the International Financial Statistics, Concurrence Mem., May 20, 1994, at 34, AR, 
Fiche 71, Fr. 34) in order to determine the value of the polyethylene bag during the POI. The incorrect average value 
calculated in the Concurrence Memoranda was RS 170.33. The corrected average is RS 166.16, a difference of RS 4.17, 
which is de minimis. Further, Commerce points out that although this error occurred in the Concurrence Memoranda, 
the correct figure was used in the final margin calculation. Thus, in the final margin calculation, Commerce multiplied 
the inflated Rs/unit value (166.16) by the U.S. exchange rate (0.032535) which resulted in $5.41/unit, a figure identical 
to the one Commerce used in its final margin calculation to value polyethylene bags. See Margin Calculation Mem. and 
Source Documents, AR, Fiche 68, Fr. 9. 
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“[elrrors in addition were also made by the [ITA] in computing the aver- 
age value of ‘Other Plastic Bags’ based on the Indian import statistics.” 
Dastech’s Brief at 16. The error appears to be insignificant. 

Mexico was not included on the reproduced list of country-specific 
imports although the import total included these imports. The imports 
from Mexico were correctly included in the total and in the calculation of 
the value of the “other plastic bags”. Thus, the error in not listing Mex- 
ico was insignificant and did not effect the final value of the packing 
materials. See Margin Calculation Mem. and Source Documents, AR., 
Fiche 69, Fr. 21, 22. 

In addition, Commerce determined the value of the packing material 
on the basis of an average of import values from Indian government sta- 
tistical import information instead of on the domestic value of the poly- 
ethylene bags. Although Commerce’s calculations contained some 
sloppy workmanship, the resulting errors were insignificant and do not 
justify remand for correction. 


E 


COMMERCE’S VALUATION OF TRUCK TRANSPORTATION DISTANCES Is 
SUPPORTED By SUBSTANTIAL EVIDENCE ON THE RECORD AND Is IN 
ACCORDANCE WITH LAW 


In determining the surrogate value for truck freight rates, Commerce 
used as BIA values from India, the surrogate country. Commerce used a 
flat rate of rupees (“RS”) per metric ton (“mt”) for transportation dis- 


tances between certain ranges of kilometers,!° set out below, which were 
obtained from a 1993 U.S. Embassy Cable. Final Determination Concur- 
rence Mem., May 20, 1994, AR, Fiche 36, Fr. 70. 


(a) 25-100 km: RS250/mt 
(b) up to 250 km: RS500/mt 
(c) up to 500 km: RS750/mt 
(d) up to 1,000 km: RS1,100/mt 
(e) up to 1,500 km: RS1,900/mt 


Dastech contests Commerce’s calculation of truck freight rates for 
distances of less than 25 kilometers. Specifically, the record reflects that 
Commerce used the 25-100 kilometer rate for distances of less than 25 
kilometers. In essence, then, Commerce used the same rate of RS250/mt 
for distances of 1 kilometer as it would for a distance of 100 kilometers. 
Dastech argues that Commerce should have pro-rated distances of less 
than 25 kilometers. 

To support its argument for pro-rating, Dastech points to Com- 
merce’s calculation of train freight rates, which contain almost identical 


10 At oral argument, Defendant took the position that the freight costs were calculated on a per kilometer basis, so 
that the freight cost for a distance of 2 kilometers was 500 rupees (2 times 250 RS/mt, see chart, infra). Subsequently, 
Defendant submitted a brief retracting that position. United States’ Brief, dated July 1, 1996. The freight costs were 
not calculated on a per kilometer basis. Instead, the actual weight of the input (sebacic acid) was multiplied by the rate 
per metric ton applicable to the appropriate range of distances. For example, for an input transported a distance of 
between 25 and 100 kilometers, the freight cost would be RS 250 times the actual weight of the input expressed in 
metric tons. 
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increments as the truck freight rates.11 Commerce stated that with 
regard to train freight rates, “we * * * adjusted this rate to account for 
distances which were greater than 1,000 kilometers by multiplying the 
freight rate by the ratio of the actual distance to 1,000 kilometers.” Das- 
tech’s Reply at 29-30. 

Commerce acted in accordance with law when it decided not to pro- 
rate distances less than 25 kilometers. The Court will overturn a deter- 
mination by Commerce when evidence is introduced which convinces 
the Court that a reasonable mind would not have found Commerce’s evi- 
dence sufficient to support its conclusion. Tehnoimportexport, 16 CIT at 
14, 783 F Supp. at 1403. Here, it is reasonable to pro-rate distances 
longer than the largest increment for which Commerce had information 
because a failure to pro-rate longer distances would effectively cap the 
rate for longer distances. In other words, a rate of RS295.80/mt, in the 
case of train freight rates, would be charged for distances of 1000 kilo- 
meters as well as 2000 kilometers. 

Commerce’s decision not to pro-rate for distances shorter than the 
smallest increment was reasonable because in this situation, there is a 
finite number of kilometers involved, i.e. 1-24. Further, the range of dis- 
tances used by Commerce to value truck transportation are in incre- 
ments larger than 25 kilometers, so that there are 150 kilometers 
between range (a) and range (b), 250 kilometers between range (b) and 
range (c), and 500 kilometers between ranges (c), (d), and (e). The Court 
finds Commerce’s decision to value truck transportation distances of 
101 kilometers for the same rate as 250 kilometers, according to the 
chart, to be reasonable, and consistent with its determination to value 
distances less than 25 kilometers at the same rate as distances of 100 
kilometers. Therefore, the Court sustains Commerce’s use of BIA for 
truck transportation. 


IV 
CONCLUSION 


For the foregoing reasons, this matter is remanded to Commerce with 
instructions that Commerce value octanol-2 based on an appropriate 
cost of crude octanol-2, which may be the U.S. cost, rather than on the 
Indian selling price for refined octanol-1, and then recalculate the by- 
product/co-product determination with the correct value. Defendant- 
Intervenors’ Motion For Judgment Upon Its Agency Record is denied. 


11 The train rates were as follows: 


(a) up to 500 km: RS154.00/mt 
(b) up to 600 km: RS185.20/mt 
(c) up to 700 km: RS216.50/mt 
(d) up to 1,000 km: RS295.80/mt 
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OPINION 

CARMAN, Judge: As noted several times by this Court in previous opin- 
ions, a number of actions were consolidated by order of the Court of 
International Trade on February 4, 1994. See British Steel plc v. United 
States, 879 F. Supp. 1254, 1261-62 (CIT 1995) (British Steel I), appeals 
docketed, Nos. 96-1401 to -06 (Fed. Cir. June 21, 1996); British Steel plc 
v. United States, 924 F. Supp. 1389, 146 (CIT 1996) (British Steel ID), 
appeals docketed, Nos. 96-1401 to -06 (Fed. Cir. June 21, 1996); British 
Steel plc v. United States, 929 F. Supp. 426, 430-31 (CIT 1996) (British 
Steel III).1 After a scheduling conference with the parties, the Court 
entered a scheduling order applying to all of the consolidated cases. See 
British Steel I, 879 F. Supp. at 1262. The scheduling order required par- 
ties to brief jointly five general issues, consisting essentially of privatiza- 
tion, allocation methodology, grant methodology, sales denominator, 
and disproportionality. That aspect of the proceeding was dubbed the 
“general issues” proceeding, and the Court used British Steel plc v. 
United States, Consol. Court No. 93-09-00550-CVD, and the case cap- 
tion used in this opinion, to identify it. The scheduling order also pro- 
vided for parties briefing issues specific to their respective cases; i.e., 
“country-specific” briefing. 

On February 9, 1995, this Court issued an opinion addressing all five 
general issues, including the issue of disproportionality which this 
Court remanded. See id. at 1320-28. On October 17, 1995, this Court 
held two oral arguments. The first concerned the disproportionality 
remand, and the second concerned issues raised by the parties’ briefing 
in the Korean country-specific action, Laclede Steel Co, et al.. v. United 
States, Consol. Court No. 93-09-00569-CVD. The present opinion 
addresses both the remand on the general issue of disproportionality as 
well as issues raised by the parties’ motions in Laclede Steel. Familiarity 
with this Court’s opinion in British Steel I, remanding Certain Steel 
Products from Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 1993) (final 
determ.) (Korean Final Determination), is presumed. 

Dongbu Steel Company, Ltd. (Dongbu), Pohang Iron & Steel Com- 
pany, Ltd. (POSCO), Pohang Coated Steel Company, Ltd. (POCOS), 
Pohang Steel Industries Company, Ltd. (PSI), and Union Steel Indus- 
tries Company, Ltd. (Union) (collectively “Respondents”) oppose the 
Department of Commerce’s (“Commerce” or “Department”) dispropor- 
tionality remand determination, Final Results of Redetermination Pur- 
suant to Court Remand British Steel ple v. United States Slip Op. 95-17 
(Feb. 9, 1995) (Redetermination). Laclede Steel Company, AK Steel Cor- 
poration, Geneva Steel, Bethlehem Steel Corporation, Gulf States Steel, 
Incorporated of Alabama, Inland Steel Industries, Incorporated, LTV 
Steel Company, Incorporated, Lukens Steel Company, National Steel 


1 An additional action was consolidated on December 9, 1994. See British Steel I, 879 F. Supp. at 1262 n.1. 
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Corporation, Sharon Steel Corporation, U.S. Steel Group a Unit of USX 
Corporation, and WCI Steel, Incorporated (collectively “Domestics” or 
“Domestic Producers”) support Commerce’s Redetermination. 

Respondents have also filed briefs under the country-specific Laclede 
Steel action challenging six aspects of the Korean Final Determination. 
Domestic Producers challenge two aspects of the Korean Final Deter- 
mination in their country-specific Laclede Steel briefs. 


BACKGROUND 


A. The Court’s Remand Instructions to Commerce on the General Issue 
of Disproportionality: 


In British Steel I, this Court remanded the Korean Final Determina- 


tion, and, with respect to the general issue of disproportionality, ordered 
Commerce to: 


explain, if it is able, what evidence on the record demonstrates that 
programs existed during the period of investigation to benefit the 
respondent steel companies by giving them preferential access to 
both domestic and direct foreign credit markets, and how the 
respondent steel companies received that access to credit. Com- 
merce is directed to advise the Court whether the Government of 
Korea’s (GOK) control over long-term lending in Korea and the 
program concerning alleged preferential access to direct foreign 
loans administered by the Ministry of Finance were industry spe- 
cific, and point out what evidence on the record, if any, demon- 
strates specificity. Commerce is further directed to explain in both 
cases, if it is able, why the large share of loans and access to loans by 
the respondent steel companies is attributable to an industry spe- 
cific program of the GOK, and not to some other reason, such as 
expanding capital needs or other reasons consistent with commer- 
cial considerations. Commerce should also calculate what counter- 
vailing duties, if any, should be imposed upon the respondent steel 
companies consistent with this opinion * * *. 


British Steel I, 879 F. Supp. at 1331. 


B. Commerce’s Remand Determination on Disproportionality: 


In the Redetermination, Commerce reasons that because the subsi- 
dies at issue are of an indirect nature, Commerce must find a causal rela- 
tionship, or nexus, between the government programs of general 
control and the benefits received from those programs.” Redetermina- 
tion at 4. Commerce further reasons the requirement of a nexus enters a 
countervailing duty analysis only in that Commerce must find a nexus 
between an indirect government program and the benefit conferred, not 


2 Commerce contrasts the need for a finding of a nexus in the case of an indirect program with the case of a direct 
program. See Redetermination at 7. According to Commerce, direct programs may include, for example, distribution of 
government funds or debt forgiveness. Commerce explains that with a direct program, “there is no question of a nexus 
between the government action and the benefit to the respondent companies. Normally, the benefit conferred is 


defined by the nature of the program, for example, the benefit conferred by a grant program is the grant itself * * *.” Id. 
at 8. 
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between the benefit and the specificity of the benefit. Id. at 7 (footnote 
omitted). 

Commerce concludes record evidence demonstrates a causal nexus 
between a program of GOK general control of the Korean financial sys- 
tem and the benefits conferred. Jd. at 15. According to Commerce, the 
GOK has used its control of the Korean financial system to create a 
chronic shortage of credit, and to selectively exempt favored indus- 
tries—including steel—from the shortage in order to meet government 
objectives. Id. at 20. Thus, the nexus between the GOK control and the 
benefits received is aggressive or active government targeting of access 
to scarce long-term credit to the Respondents. Jd. at 15. Commerce more 
specifically identifies 


the causal link between the government action (i.e., the continued 
identification of steel as a strategic industry in conjunction with 
control of the financial system) and the benefit received (unlimited 
access to low-interest loans) consists of (1) the de jure preferences 
for steel before 1985;[4] (2) direct and indirect expressions of con- 
tinued support for steel after 1985;[°] (3) a major government spon- 
sored investment project for the steel industry; and (4) a volume of 
loans at favorable rates that exceeded the pre-1985 volume. 


Id. at 21-22. 

Commerce further finds record evidence demonstrates GOK involve- 
ment in the allocation of direct foreign loans. Jd. at 37. According to 
Commerce, the GOK monitors the foreign currency supply and 
attempts to minimize its impact on the Korean economy. The GOK 
accomplishes this through the Foreign Capital Inducement Act and 
accompanying regulations which require GOK approval of all direct for- 
eign loans, establish eligibility criteria, and require initial consultations 


with the GOK antecedent to negotiations for a direct foreign loan. Id. at 
37-38. 


Regarding specificity, Commerce explains in the Redetermination 
that record evidence supports the finding that long-term and direct for- 
eign loan programs were industry specific “based on the Department’s 


3 According to Commerce, “imposing the requirement of an affirmative showing that de facto specificity is the result 
of particular government actions is contrary to the statute, the intent of Congress, and past judicial precedent.” Rede- 
termination at 12. Commerce further explains: 


[Tjhe statute provides that the Department may impose a countervailing duty if it determines that a benefit pro- 
vided by a government action is conferred upon a specific industry. No intent or purposeful government action is 
required, as acknowledged by the Court, to show that a specific industry is receiving the benefit. The reasons that 
the program is specific are irrelevant to the analysis. 

Id.; see also id. at 12-15 (discussing the 1988 amendment to 19 U.S.C. § 1677(5)(B), Cabot Corp. v. United States, 9 CIT 


489, 620 F. Supp. 722 (1985), appeal dismissed, 4 Fed. Cir. (T) 80, 788 F.2d 1539 (1986), and the Uruguay Round Agree- 
ments Act, Statement of Administrative Action (1994)). 


4 For this factor, Commerce cites to the Heavy and Chemical Industry Program of 1973, Korea’s Iron and Steel 
Promotion Act of 1970, and a number of studies and articles discussing each. See Redetermination at 24-29. 


° The factors Commerce discusses on this point include: (1) a Korea Development Bank (KDB) official’s statement at 
verification that despite the addition of a provision to the KDB Act providing that companies other than those listed 
may also borrow from the KDB, listed companies maintained a favorable position; (2) the number of outstanding 
National Investment Fund loans, in 1989, made to the Heavy and Chemical Industry despite changes to lending guide- 
lines; (3) a 1989 report discussing the liberalization of the Korean financial markets; (4) the GOK’s 1988 designation of 
POSCO as a “Public Interest Company,” and a prospectus POSCO filed with the United States Securities and 
Exchange Commission; and (5) a GOK “drive to create a second integrated steel mill at Kwangyang Bay,” which Com- 
merce identifies as “the most convincing example of the extensive support the steel industry enjoyed at the highest 
levels of government.” Redetermination at 29-37. 
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standard disproportionality and dominant user de facto analyses.” Id. at 
39 (footnote omitted). As to specificity of the long-term loan program, 
Commerce reasons: 


One of the factors the Department considers in examining de facto 
specificity is whether the industry in question, in fact, received a 
disproportionate share of the benefits. In this case, in order to 
determine whether the Korean steel industry was receiving a dis- 
proportionate share of the long-term loans from the entire Korean 
financial market, the Department compared the steel industry’s 
percentage share of available loans with its percentage share of the 
gross domestic product.[*] 


Id. at 40-41. Commerce adds its specificity analysis does not rest on the 
gross domestic product (GDP) comparison alone. Commerce explains it 
also compared the patterns of long-term lending to the steel industry 
during the time of de jure favoritism to the industry’s long-term lending 
after termination of the de jure system. Id. at 41-42. According to Com- 
merce, this comparison reveals the steel industry’s share of credit actu- 
ally increased slightly after elimination of the de jure system, 
“indicating that even though the laws had changed, the actual lending 
pattern had not changed.”” Jd. at 43 (footnote omitted). Commerce sum- 
marizes that based on the comparison of lending patterns in light of 
Respondent’s admitted past subsidization, and the GDP comparison, 
Commerce reasonably found the steel industry received a dispropor- 
tionate share of available long-term loans, and that the long-term loan 
program is thus specific to the steel industry. Jd. at 438-44. 

As to direct foreign loans, Commerce explains it examined whether 
the steel industry was the dominant user of the program. Commerce 
essentially restates its position regarding evidence discussed in the 
Korean Final Determination and concludes “the steel industry was by 
far the largest user of direct foreign loans” based on foreign loan bor- 
rowing statistics supplied by the GOK.® Id. at 44. Accordingly, Com- 
merce has concluded “de facto specific administration is occurring in 
this case.” Id. at 45. 

After discussing specificity, Commerce turns to the Court’s instruc- 
tion that it “explain * * * if it is able, why the large share of loans and 
access to loans by the respondent steel companies is attributable to an 
industry specific program of the GOK, and not to some other reason, 
such as expanding capital needs or other reasons consistent with com- 


6 According to Commerce, “(t]he Court affirmed this methodology in British Steel,” Redetermination at 41 (citing 
British Steel I, 879 F. Supp. at 164-65), and also “found that Commerce had shown ‘that the respondent steel compa- 
nies have a large share of the loans and access to credit when analyzed using GDP as a measuring device,” id. (quoting 
British Steel I, 879 F. Supp. at. 168 n.78). 


7 “Indeed,” Commerce continues, “the Court has found that the Department has ‘demonstrated that the respondent 
steel companies have a slightly greater percentage of loans since the de jure program was terminated.’ Moreover, the 
plaintiffs admitted in their administrative case brief that the lending patterns did not change after the laws changed.” 
Redetermination at 43 (footnotes omitted). 


8 Commerce reports these statistics indicate “the iron and steel industry has received approximately 60 percent of all 
direct foreign loans to the manufacturing sector since 1985, and over 40 percent of all direct foreign loans to all indus- 
tries since this time.” Korean Final Determination, 58 Fed. Reg. at 37,344 (reprinted in Redetermination at 44). 
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mercial considerations.” British Steel I, 879 F. Supp. at 1331. Commerce 
first disputes this instruction: 


[T]he statute, legislative history, and judicial case law establishes 
that the Department i is not required to examine why a particular 
distribution of benefits occurred, as long as the nexus connecting 
the government action to the benefit is established. However, as we 
did in the [Korean] Final Determination and pursuant to the 
Court’s remand instruction, we explain [here] why each of the eco- 
nomic factors raised by the respondents and the Court do not affect 
the results of this remand. 


Redetermination at 46. 

Commerce then rejects three economic considerations previously dis- 
cussed: (1) capital intensity of the steel industry; (2) investment cycles; 
and (3) that the steel industry is less dependent than other industries on 
external financing. See id. at 46-53. Regarding capital intensity, Com- 
merce used data provided by the GOK to determine whether other capi- 
tal intensive industries? “received a large amount of loans by comparing 
their percentage share of long-term loans with their share of GDP” Id. 
at 47. Commerce concluded that “[a]lthough over time some of these 
capital intensive industries consistently received a large share of loans, 
the statistics for other industries did not support respondents’ conten- 
tion that there is a positive correlation between capital intensity and 
proportion of loans received.” Jd. Commerce also rejected Respondents’ 


argument that “the Korean steel industry’s investment cycles explain 
the disproportionate distribution of loans.” Id. at 49. According to Com- 
merce, this argument 


is based on the incorrect assumption that the steel industry’s 
investment cycles are derived from market considerations, free of 
government involvement. In this case, * * * the investment cycles, 
which are derived from capital needs at particular points in time, 
were not in any way derived from market considerations. On the 
contrary, the “investment needs” of POSCO were artificially 
created by the GOK.[*°] 


Id.; see also id. at 52 (“Since the GOK created the capital needs and the 
resulting investment cycles, such cycles are not derived from true com- 
mercial considerations but instead are a consequence of the govern- 
ment’s decision to create a steel industry * * *.”). Finally, Commerce 


2 Commerce “determined whether an industry was capital intensive by comparing its percentage share of GDP with 
its percentage of fixed capital consumed.” Redetermination at 47. 


10 To support its conclusion, Commerce discusses the Kwangyang Bay facility: 


In fact, the GOK’s plans to build the integrated steel mill at Kwangyang Bay is the essence of our argument that 
the record unquestionably establishes that a causal exists nexus [sic] between the GOK’s control of the financial 
system and the steel industry’s unlimited access to scarce credit at favorable interest rates. 
* * * [MJost of the outstanding long-term loans to the steel industry during the POI were obtained after 1985. 
The purpose of these loans was to support the building of the Kwangyang Bay integrated steel mill * * *. If we were 
convinced that POSCO * * * made a ic] independent, unfettered decision, based entirely on commercial consider- 
ations, to build the Kwangyang Bay steel mill, we would not have concluded that the GOK continued to target the 
‘steel industry for preferential access to scarce long-term credit at favorable rates after the termination of the de 
jure lending preferences. However, the record overwhelmingly establishes that the decision to invest in Kwangy- 
ang Bay was not made by POSCO. Instead, it was made by the GOK * 
Redetermination at 49-50. Even if POSCO had made the decision to invest in the Kwangyang Bay steel mill, Commerce 
continues, it “was not made in accordance with commercial considerations.” Jd. at 50. 
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rejects internal financing as a factor for consideration: “[T]he fact that 
an industry maintains substantial internal financing has no bearing on 
the share of external funds which it receives. A government may still 
bestow a bounty or grant on a specific industry regardless of its internal 
financial status.” Id. at 53. Commerce concludes the Redetermination 
requires no adjustments to the countervailing duty calculations made in 
the Korean Final Determination. 


STANDARD OF REVIEW 


In reviewing determinations and remand determinations by Com- 
merce, this Court will hold unlawful those found “to be unsupported by 
substantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B) (1988) (current version at 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994)). 


DISCUSSION 
A. The Disproportionality Remand Determination: 


Respondents contend Commerce’s Redetermination is unsupported 
by substantial evidence and contrary to law, and advance four primary 
arguments in support of this contention. First, Respondents argue 
Commerce did not comply with this Court’s instructions regarding evi- 
dence of specificity. According to Respondents, in British Steel I this 
Court did not affirm Commerce’s original specificity finding. Further- 
more, Respondents argue, a causal nexus is an integral component of 
the specificity analysis—there must be a nexus between a clearly-de- 
fined government program and specificity. Respondents claim in the 
present case, however, “[e]vidence of a program is non-existent.” 
(Dongbu, et al.’s Comments in Opp’n to Final Results of Redeterm. 
(Resp’ts’ Br.) at 8.) Thus, Commerce’s GDP and time period analyses 
are both flawed because “[i]n both cases, no evidence of such govern- 
ment action exists, and contrary evidence has been presented demon- 
strating why lending to the steel industry increased without action by 
the government.” (Id. at 10 (footnote omitted).) With respect to direct 
foreign loans, Respondents argue Commerce has merely restated in the 
Redetermination that the steel companies received a relatively large 
share of loans, despite this Court’s finding in British Steel I that this 
showing was inadequate. 

Second, Respondents contend the record conclusively demonstrates 
the GOK did not direct credit to the steel industry. According to Respon- 
dents, Commerce relies on anecdotal information, not record evidence 
verified during the investigation, as key factual evidence. In contrast, 
Respondents argue, “abundant record evidence” demonstrates the 
GOK was not directing credit to the steel industry. (See, e.g., id. at 14 
(“Commerce * * * ignores evidence about the fundamental changes in 
the composition of banks’ loan portfolios and how they confirm changes 
in the GOK’s de jure policies * * *. Commerce never addresses the criti- 
cal question of how the GOK exercises its control in the absence of any 
policies or mechanisms.”) (footnotes omitted).) All mechanisms favor- 
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ing the steel industry ended by 1985, Respondents allege, and no evi- 
dence supports Commerce’s theory that the GOK continued to direct 
credit to the steel industry through undocumented mechanisms. 
Respondents further argue that alleged GOK “targeting” of financing to 
the Kwangyang Mill also fails for lack of evidence,!! and that the desig- 
nation of POSCO as a “Public Interest Corporation” is irrelevant. 
Finally, Respondents claim that as with alleged access to domestic 
credit, Commerce did not identify any GOK action targeting the steel 
industry for preferential access to foreign credit.!2 

Third, Respondents complain Commerce’s reasons for not finding 
direct evidence of an alleged program of government control are legally 
erroneous. Respondents argue that even with indirect subsidies, there 
must be specific evidence identifying government actions which 
resulted in benefits. In this case, Respondents argue 


Commerce is reduced to implying that the GOK enlisted the coop- 
eration of a series of privately-managed financial institutions 
(including branches of foreign-owned banks) to secretly carry out 
this “de facto program” without generating a single incriminating 
document, or even having been heard of by experts actually work- 
ing in the same credit markets. 


(Id. at 24.)!8 Respondents further contend that in the present case, 
Commerce failed to consider the results of its own verification,!* and 
that Commerce’s analysis is not supported by the record as a whole. 


Finally, Respondents contend the pattern of lending to the steel 
industry is consistent with commercial considerations, including the 
steel industry’s ratios of internal to external financing, capital intensity, 
and investment cycles. Respondents dispute Commerce’s treatment in 
the Redetermination of these considerations. 


11 Aside from a lack of evidence, Respondents argue Commerce’s finding that the GOK used its control to target 
financing for the Kwangyang mill is troubled because “Commerce admits that in fact it never investigated the commer- 
cial reasonableness of the investment in Kwangyang.” (Resp’ts’ Br. at 19 (citation omitted).) 

12 For example, Respondents assert that 

({alpart from whether a requirement to “report” a loan plan can be construed as a requirement for “initial consulta- 
tions,” Commerce verified (but does not mention in its remand) that “there were no situations from 1986 to the 
present where a company was able to negotiate an unguaranteed loan below the required ceiling and was denied 
permission by the [Ministry of Finance] to borrow directly on foreign capital markets.” 

* ok 


* * * * “* 


*** (T]he remand determination fails to acknowledge the most basic and fundamental fact with respect to 
direct foreign loans: they were all negotiated between private parties, based solely on the creditworthiness of the 
borrower, without government involvement and with the explicit requirement that no government guarantees 
could be used on these loans. 


(Resp’ts’ Br. at 21-23 (footnotes omitted).) 


13 Respondents also dispute Commerce’s characterization of the program at issue as a “‘de facto program.’” (Resp’ts 
Br. at 25 (quoting Redetermination at 31).) Respondents “suggest that the newly-created concept of a de facto program 
is unlawful because it serves only to legitimize a Commerce methodology that finds subsidies without demonstration 
that the government in question, in fact, even acted.” (Id. at 27.) 


14 Respondents argue “Commerce is required by statute and precedent to rely solely on verified information in mak- 
ing its final determination.” (Resp’ts’ Br. at 31 (footnote omitted).) Respondents insist that in this case, however, 


Commerce has completely disavowed its statutory obligation by ignoring information whose accuracy and com- 

pleteness it had fully assessed and instead simply assumed the existence of contrary facts on the basis of journal 

articles voluntarily supplied by an interested party to the agency, and the agency’s own unfounded suspicions. 
(Id. at 29.) 


15 In this case, Respondents argue, Commerce “used the opportunity created by this remand to sift through the 
record to find whatever quotations or other information could possibly give rise to a suspicion that the GOK carried out 
an undocumented program to ‘direct’ credit to the steel industry.” (Resp’ts’ Br. at 33.) 
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Domestics support Commerce’s Redetermination. According to 
Domestics, the Redetermination satisfies all requisite elements for find- 
ing a subsidy countervailable because Commerce properly found: (1) a 
government program of general control over the Korean financial sys- 
tem, and GOK acts and policiés to direct credit preferentially to the steel 
industry; (2) the loans provided benefits given the GOK’s control of the 
financial sector; (3) overwhelming evidence of a causal nexus between 
the GOK’s acts and the benefits received; and (4) the benefits were de 
facto specific. Domestics further argue Commerce was not required to 
demonstrate any nexus between the government act and selectivity of 
the benefit. Instead, they reason, Commerce is only required to examine 
whether there is a nexus between the government act and the benefit 
received given the indirect nature of the subsidy at issue. Domestics also 
argue Commerce properly relied on independent articles and reports in 
its examination of that nexus. 

Commerce asks this Court to sustain the Redetermination in its 
entirety. In so doing, Commerce advances three central contentions. 
First, Commerce argues it has complied with this Court’s instructions 
concerning specificity. According to Commerce, the finding of a nexus is 
not required as part of the specificity finding. Commerce also reiterates 
that the GDP comparison was not the sole basis for a finding of specific- 
ity in the case of access to domestic loans, and repeats Commerce’s con- 
clusions in the Redetermination concerning its finding of specificity 
with regard to direct foreign loan access. Second, Commerce argues its 
determination that GOK control over the Korean financial system 
caused the steel industry to receive a large share of available loans is 
supported by substantial evidence on the record. Third, Commerce con- 
tends Respondents’ comments on the remand determination inap- 
propriately raise the issue of whether a program exists. According to 
Commerce, this Court ruled a government program did exist, and the 
existence of a program was not the subject of the remand. Commerce 
further argues there is no requirement that Commerce identify explicit 
government documents in order to find an indirect subsidy. Here, Com- 
merce reasons the substantial evidence supporting Commerce’s finding 
that an indirect subsidy program existed consists of verified Respon- 
dents’ submissions, laws, journal articles, and news articles. 

The countervailing duty statute at issue requires that Commerce, in 
order to countervail a bounty or grant, determine 


whether the bounty, grant, or subsidy in law or in fact is provided to 
a specific enterprise or industry, or group of enterprises or indus- 
tries. Nominal general availability, under the terms of the law, regu- 
lation, program, or rule establishing a bounty, grant, or subsidy, of 
the benefits thereunder is not a basis for determining that the 
bounty, grant, or subsidy is not, or has not been, in fact provided toa 
specific enterprise or industry, or group thereof. 


19 U.S.C. § 1677(5)(B) (1988). Commerce agrees the statute requires 
Commerce to find the subsidy is “provided to” a specific enterprise or 
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industry, and reasons that in the case of an indirect subsidy such as the 
ones at issue here, a showing of a causal nexus between the program and 
the benefit is required. See, e.g., Redetermination at 7. Commerce takes 
pains in its Redetermination, however, to stress its position that no 
nexus is required between the benefit and specificity, but only between 
the program and the benefit. See, e.g., id. at 8-14. 

The Court first notes that Commerce misinterprets in part this 
Court’s holding in British Steel I regarding a nexus. In the Redetermina- 
tion, Commerce states it has “determined that, since the subsidies iden- 
tified are indirect, and since the nature of such programs is government 
targeting of scarce financial resources, the targeting nexus identified by 
the Court is integral to the countervailability of the programs.” Redeter- 
mination at 11 (emphasis added). Commerce’s use of the word “target- 
ing” is misleading in this instance. “Targeting” implies purposeful 
government action. This Court clearly stated in British Steel I it would 
“not require Commerce to find purposeful government action in order 
to countervail.” British Steel I, 879 F. Supp. at 1326. 

Commerce also appears to misconstrue the Court’s remand instruc- 
tion regarding other commercial considerations. The discounting of 
commercial considerations goes to the existence of a nexus and, in this 
case, is properly part of the analysis. Given the nature of the program at 
issue—general GOK control over the financial system—Commerce’s 
nexus analysis might be strengthened if Commerce were able to elimi- 
nate reasonable commercial explanations for the Respondents’ receipt 
of access to credit. 

These misinterpretations, however, are not fatal to Commerce’s 
Redetermination. As this Court found in British Steel I, Commerce has 
shown, in the Korean Final Determination, GOK control over the 
Korean financial system. See British Steel I, 879 F. Supp. at 1327 n.78. In 
the Redetermination, Commerce now sets forth the nexus between the 
government control and the preferential access to credit as the Court 
required. Although this Court, as stated above, “will not require Com- 
merce to find purposeful government action in order to countervail,” 
British Steel I, 879 F. Supp. at 1326, Commerce’s finding of government 
targeting in the instant case satisfies the statute’s requirement that 
Commerce find the subsidy was “provided to” Respondents. Also due to 
the nature of the nexus Commerce found in this case, purposeful target- 
ing, Commerce’s essential restatement of its rejection of other commer- 
cial considerations does not prevent this Court from sustaining 
Commerce’s conclusion. Commerce has identified substantial evidence, 
as summarized above, to support its finding of nexus, despite Respon- 
dents’ contentions to the contrary. See Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966) (“[T]he possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.”) (citations omitted). 
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Additionally, as to Commerce’s finding regarding specificity, “[wJhile 
this Court might prefer that Commerce use a different methodology, the 
Court will, nevertheless, defer to Commerce and its expertise in design- 
ing and implementing a methodology that is reasonable.” British Steel I, 
879 F. Supp. at 1325 (citing Ceramica Regiomontana, S.A. v. United 
States, 10 CIT 399, 404, 636 F Supp. 961, 966 (1986) (“The deference 
granted or extended to the agency’s interpretation of its statutory man- 
date also applies to the methodology that the agency employs in fulfil- 
ling its lawfully delegated mission.”) (citations omitted), aff'd, 5 Fed. 
Cir. (T) 77, 810 F2d 1137 (1987)). Accordingly, this Court upholds Com- 
merce’s conclusion that the GOK program of general control over the 
Korean financial system provided industry-specific benefits to Respon- 
dents in the form of preferential access to long-term loans. 

This Court also upholds Commerce’s Redetermination as it pertains 
to the direct foreign loan access. Here too, Commerce has identified sub- 
stantial evidence on the record, as summarized above, supporting its 
finding of a nexus between the government program and the benefits 
received. Accordingly, this Court sustains the Redetermination. 


B. The Country-Specific Issues Raised in Laclede Steel: 
1. The Construction of 15 Port Berths at Kwangyang Bay: 


In the Korean Final Determination, Commerce found the GOK pro- 
vided infrastructure for an industrial estate known as Kwangyang Bay. 
See Korean Final Determination, 58 Fed. Reg. at 37,346. Commerce also 
found POSCO uses 15 berths in the Kwangyang Bay facility at no 
charge. Commerce explained all other users are required to pay POSCO 
berthing fees as set out in the GOK’s tariff schedule, and the GOK nor- 
mally charges a user fee, or dockyard fee, for use of berths at all of 
Korea’s ports. Id. at 37,347. Accordingly, Commerce found the use of the 
15 berths by POSCO to be countervailable. Commerce further found, 
however, that the construction of the 15 port berths did not provide a 
countervailable benefit to POSCO because POSCO funded the 
construction. Id. at 37,348. 

Domestics contest Commerce’s finding that POSCO built and paid for 
the 15 port berths in question. (Mem. in Supp. of Pls.’ 56.2 Mot. for Par- 
tial J. Upon the Agency R. (Domestics’ 56.2 Br.) at 15.) Domestics essen- 
tially argue: (1) there is no information of record that POSCO built the 
port berths, but there is record evidence the GOK built these port 
berths; (2) Commerce accepted the GOK’s and POSCO’s unsupported 
and unverified assertions that POSCO built and paid for the berths; and 
(3) because the GOK and POSCO failed to provide evidence supporting 
their claim that POSCO built and paid for the port berths, Commerce 
should have used best information available. Accordingly, Domestics 
ask this Court to remand the case to Commerce with instructions to use 
best information available to determine what entity built and paid for 
the port berths at Kwangyang Bay. 

In response, Commerce identifies the evidence upon which it relied to 
reach its conclusion that POSCO built and paid for the port berths. (See 
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Def.’s Mem. in Opp’n to Pls.’ Mots. for J. Upon the Agency R. (Com- 
merce’s Resp.) at 80-83.) This evidence includes questionnaire response 
statements from the GOK and POSCO that POSCO built and paid for 
the port berths, the GOK’s explanations as to why POSCO built the port 
berths, the GOK’s reporting of the sum POSCO spent on construction, 
and POSCO’s provision of the business plan it submitted to the GOK for 
the building of the port berths. Commerce also explains that at verifica- 
tion: (1) Ministry of Construction officials confirmed that POSCO com- 
pleted the construction; (2) Commerce verified the legislative scheme 
concerning POSCO’s exemption from port berth fees for the berths in 
question and POSCO’s collection of fees from other users; and (3) offi- 
cials from the Korea Maritime and Port Authority stated POSCO is 
exempt from fees on dockyards it built until the investment has been 
recouped or until twenty years have elapsed, whichever occurs first. 
Commerce further explains its method of verification in this case: 


Commerce spent 10 days verifying POSCO’s and the GOK’s 
responses and, with a few minor exceptions, determined that, on 
the whole, the figures contained in the responses were accurate. In 
verifying the information concerning the port berths built by 
POSCO, Commerce, with its limited time and resources, chose to 
examine the application of the Korean legislative scheme which 
permits private companies to build infrastructure and administer 
these facilities until such time as the private companies recover 
their costs or 20 years have passed. Commerce examined the books 
of the Korean Maritime Port Authority * * * which administers this 
scheme, in particular with regard to the port berths built and paid 
for by POSCO and found no discrepancies. Based on this informa- 
tion and the fact that the figures contained in the POSCO and GOK 
responses for the most part passed verification, Commerce deter- 
mined that the information and statements by POSCO and GOK 
regarding who built and paid for the ports were reliable for pur- 
poses of reaching a final determination. 

In addition, since the respondents complied with all of Com- 
merce’s requests for information on this issue in a timely manner, 
in the form requested and without hindering the investigation, and 
because the information was verified, Commerce has no basis upon 
which to resort to best information available. 


(Id. at 84-85 (citations omitted).) 
The Court finds there is substantial evidence on the record to support 


Commerce’s conclusion. As to Domestics’ arguments concerning verifi- 
cation, the Court notes that 


[olf course, verification is like an audit, the purpose of which is to 
test information provided by a party for accuracy and complete- 
ness. Normally, an audit entails selective examination rather than 
testing of an entire universe. Hence, evasion is a common possibil- 
ity, but only when audits uncover facts indicating the actuality 
thereof are auditors compelled to search further. 


Bomont Indus. v. United States, 14 CIT 208, 209-10, 733 F Supp. 1507, 
1508 (1990). Hence, because Commerce “determined that the informa- 
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tion and statements by POSCO and GOK regarding who built and paid 
for the ports were reliable for purposes of reaching a final determina- 
tion,” the Court finds no fault with Commerce’s verification on this 
issue. Likewise, the Court finds Commerce was not required to use best 
information available in this instance. See Olympic Adhesives, Inc. v. 
United States, 8 Fed. Cir. (T) 69, 79, 899 F2d 1565, 1574 (1990) (“[The 
statute] clearly requires noncompliance with an information request 
before resort to the best information rule is justified, whether due to 
refusal or mere inability.”) (citation omitted).!® Accordingly, the Court 
rejects Domestics’ arguments on the issue of the construction of the port 
berths. 


2. Selective Depreciation Due to Revaluation of Assets—The GOK’s 
Administration of TERCL Article 56-2: 


Article 56-2 of Korea’s Tax Exemption and Reduction Control Act 
(TERCL) addresses special treatment for revaluation of assets at the 
time of going public. Korean Final Determination, 58 Fed. Reg. at 
37,350. Specifically, Article 56-2 “allows a company that is making an 
initial public offering to revalue its assets without meeting the require- 
ment in the Asset Revaluation Act of a 25 percent change in the whole- 
sale price index since the company’s last revaluation.” Id. 

In the Korean Final Determination, Commerce explained the Respon- 
dents provided the following information in response to Commerce’s 
investigation of whether the GOK provided POSCO with a specific 
exemption from the requirements for asset revaluation by allowing 
POSCO to revalue in 1982 and 1988/1989 despite the fact that Korea’s 
wholesale prices increased by only 5.09 percent in the interim—less 
than the required 25 percent: 


POSCO was partially privatized in 1988, a process that culmi- 
nated in the listing of POSCO’s shares on the Korea Stock 
Exchange on June 10, 1988. Article 56-2 was enacted on November 
28, 1987, and applied to all companies making an initial public 
offering from January 1, 1987 until the provision was abolished 
** * Pursuant to this Article, companies that listed on the Korea 
Stock Exchange between January 1, 1987 and December 31, 1988 
(as was the case with POSCO) had until December 31, 1989 to 
revalue their assets. A company that listed its stock after December 
31, 1988 had to revalue its assets prior to being listed on the stock 
exchange. The GOK argues that POSCO acted in accordance with 
this provision because it listed its shares in June of 1988, and the 
results of the investigation report on its revaluation were reported 
to the GOK on September 29, 1989. 


16 In Olympic Adhesives, the Court of Appeals made its statement in reference to 19 U.S.C. § 1677e(b) (1982). In 
1988, section 1677e(b) was redesignated as section 1677e(c). See Olympic Adhesives, 8 Fed. Cir. (T) at 69, 899 F.2d at 
1567 (citing Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1331(1), 102 Stat. 1107, 1207 
(codified as amended at 19 U.S.C. § 1677e)). 
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Id. at 37,351. “From the information available on the record,” Com- 
merce determined 


it appears that POSCO did not revalue more of its assets than is 
generally allowed under Korean law * * *. In the case of POSCO’s 
1989 revaluation, the vast majority of the revaluation surplus (the 
newly revalued amount of assets subject to revaluation minus their 
former value) resulted from increases in the value of machinery and 
equipment. Revaluation of such assets is permissible under the 
relevant laws, and there is no evidence that the GOK intervened to 
nnd POSCO to revalue more assets than other firms are allowed to 
revalue. 


Id. Commerce further explained that after verification, petitioners sub- 
mitted evidence they argued indicated POSCO’s revaluation may have 
been significantly greater than that of the other companies revalued. 
However, because of “shortcomings” in the evidence submitted, and 
because it was submitted too late to verify, Commerce could draw no 
conclusions from it. Accordingly, Commerce concluded POSCO was not 
provided with a selective exemption from the 25 percent requirement in 
the Asset Revaluation Act, and that the GOK did not provide preferen- 
tial treatment to POSCO concerning the revaluation. Id. 

Domestics challenge Commerce’s finding that the GOK did not 
administer TERCL Article 56-2 in a manner that provided selective 
benefits to POSCO with respect to the 1989 revaluation. Domestics 
argue the GOK failed to provide requested information concerning the 
amount of revaluations under TERCL Article 56-2 necessary for Com- 
merce to determine whether POSCO was the dominant user or dispro- 
portionate beneficiary under this law. Accordingly, Domestics contend, 
Commerce should have used best information available and found that 
POSCO was the dominant user and disproportionate beneficiary of the 
GOK program. Domestics request this Court remand this case to Com- 
merce with instructions to determine whether POSCO was the domi- 
nant user or disproportionate beneficiary of Article 56-2. 

In its response, Commerce describes the questions it asked, the 
GOK’s responses, and Commerce’s verification to demonstrate Com- 
merce’s finding is supported by substantial evidence on the record. (See 
Commerce’s Resp. at 86-89.) Resort to best information available was 
not justified, Commerce asserts, because “although the GOK did not 
provide the information in response to Commerce’s initial request for 
information, it did submit the information in the form requested by 
Commerce’s supplemental questionnaire.” (Id. at 94 (citation 
omitted).) Commerce argues that the information was throughly veri- 
fied, and no discrepancies were found. Furthermore, Commerce con- 
tends, its determination that the program did not provide specific 
benefits is supported by substantial evidence, and Domestics’ data, from 
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which Domestics argue POSCO received a dominant or disproportion- 
ate share of benefits, is flawed.” 

The Court rejects Domestics’ argument that Commerce should have 
used best information available. See Olympic Adhesives, 8 Fed. Cir. (T) 
at 79, 899 F.2d at 1574. Additionally, the Court finds there is substantial 
evidence to support Commerce’s determination that POSCO was not 
provided with a selective exemption from the 25 percent requirement in 
the Asset Revaluation Act, and that the GOK did not provide preferen- 
tial treatment to POSCO concerning the revaluation. The possibility 
that alternative interpretations of the evidence exist is not sufficient 
reason to disturb the agency’s decision. See Consolo, 383 U.S. at 620 
(“[T he possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.”) (citations omitted). Accordingly, 
the Court sustains Commerce’s determination as to this issue. 


3. GOK’s Direction of Preferential Long-Term Credit to the Steel 
Industry: 


Respondents have set forth a challenge on the issue of directed credit 
in their country-specific brief. Their challenge, however, substantially 
overlaps with arguments concerning access to domestic long-term loans 
in the disproportionality aspect of this opinion discussed above. On the 
issue of directed credit in the country-specific case, Respondents con- 
tend: (1) Commerce improperly determined all long-term lending in 
Korea constituted a countervailable program; and (2) verified evidence 
on the record conclusively demonstrates no government policy or action 
exists to direct credit to the steel industry. This second argument con- 
sists of the following sub-arguments: (a) the “GDP Test of Dispropor- 
tionality” is not supportable; (b) direct government lending is not 
directed to the steel industry; (c) the GOK’s actual policy objectives 
emphasized allocation of loans to small- and medium-sized firms and 
not to the steel industry; (d) anecdotal evidence of GOK appointment of 
bank officials provided no basis to conclude long-term credit was 
directed to the steel industry; (e) Commerce failed to demonstrate GOK 
“informal” control of the Korean financial system constituted policies 
that could result in the preferential allocation of long-term loans to the 
steel industry; and (f) Commerce failed to show the GOK’s control of 
interest rates resulted in a preference for the steel industry. 

This Court has already sustained Commerce’s finding of a govern- 
ment program as well as Commerce’s finding of a nexus between the 
government control and the preferential access to credit. See supra part 
A. In light of the Redetermination and this Court’s finding that the 
Redetermination is supported by substantial evidence and is otherwise 


17 The data is flawed, Commerce reasons, because it covers 


less than a quarter of the companies which Femiipend in the program, i.e., only 45 out of a potential 207 compa- 

nies. Further, petitioners’ statement that POSCO received 75 percent of the benefit could not be substantiated 

because data is missing from over 75 percent of all of the companies which participated in the program. 
(Commerce’s Resp. at 95 (citation omitted).) 
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in accordance with law, the Court rejects Respondents’ country-specific 
arguments on this issue. 


4. Countervailability of GOK Expenditures to Construct Infrastructure 
at the Kwangyang Bay Industrial Estate: 


In the Korean Final Determination, Commerce found the GOK had 
provided infrastructure for the Kwangyang Bay Industrial Estate. See 
Korean Final Determination, 58 Fed. Reg. at 37,346. Commerce also 
found the GOK’s provision of infrastructure constituted a countervail- 
able benefit to one of the Respondents, POSCO. In so doing, Commerce 
used a tripartite test as provided for in its Proposed Regulations. See 54 
Fed. Reg. 23,366, 23,379-80 (Dep’t Comm. 1989) (to be codified at 19 
C.ER. § 355.43(b)(4)) (proposed May 31, 1989) (Proposed Regulations). 
Under this test, the absence of an affirmative finding for each of the 
three prongs indicates the infrastructure is specific. The three prongs 
are: 


(1) The government does not limit who moves into the area where 
the infrastructure has been built, (2) the infrastructure that has 
been built is in fact used by more than a specific industry or enter- 
prise, or group of enterprises or industry, and (3) those that locate 
there have equal access or receive the benefits of the infrastructure 
on the basis of neutral criteria. 


Korean Final Determination, 58 Fed. Reg. at 37,346. Applying the test to 
Kwangyang Bay, Commerce found that although information on the 


record was not conclusive as to the third prong, “because the nature of 
the infrastructure provided to POSCO at Kwangyang Bay Industrial 
Estate fails at least two out of the three prongs of our test, we determine 
that the provision of infrastructure is specific.” Id. at 37,347. 

Respondents argue Commerce erred in finding the GOK’s expendi- 
tures for infrastructure in conjunction with the Kwangyang Bay Indus- 
trial Estate were countervailable. In so doing, Respondents contend: 
(1) the GOK’s provision of infrastructure is a normal and expected func- 
tion of government which is not countervailable; (2) Commerce’s deter- 
mination is not in accordance with established standards for 
determining whether infrastructure provided by a government is coun- 
tervailable, specifically, (a) Commerce erred in finding the GOK limits 
who can access government-provided infrastructure, (b) Commerce’s 
finding that Kwangyang Bay infrastructure is not used by more than a 
specific enterprise or industry is not supported by substantial evidence, 
and (c) in the context of the entire industrial estate system, Commerce’s 
determination that the evidence regarding equal access to Kwangyang 
Bay infrastructure on the basis of neutral criteria was “not conclusive” 
is not supported by substantial evidence; and (3) Commerce errantly 
determined POSCO’s exemption from paying dockyard fees at port 
berths constructed at POSCO’s expense conferred countervailable 
benefits. 

The Court rejects Respondents’ contentions on this point. Respon- 
dents argue the GOK’s provision of infrastructure is a normal and 





U.S. COURT OF INTERNATIONAL TRADE 63 


expected function of government which is not countervailable. This 
Court, however, has noted that 


a generally available benefit—one that may be obtained by any and 
all enterprises or industries—may nevertheless accrue to specific 
recipients. General benefits are not conferred upon any specific 
individuals or classes, while generally available benefits, when 
actually bestowed, may constitute specific grants conferred upon 
specific identifiable entities, which would be subject to countervail- 
ing duties. 


Cabot Corp. v. United States, 12 CIT 664, 673, 694 F. Supp. 949, 956 
(1988). Commerce’s determination that the GOK’s provision of infra- 
structure to the Kwangyang Bay Industrial Estate is specific to POSCO, 
if supported by substantial evidence on the record, comports with the 
statutory requirements for finding a countervailable subsidy. See 19 
U.S.C. § 1677(5)(A)-(B) (1988). 

In addition, the Court is satisfied substantial evidence on the record 
supports Commerce’s determinations with respect to the tripartite 
specificity analysis. Evidence supports Commerce’s finding that the 
GOK limits access to the Kwangyang Bay Industrial Estate. First, as 
pointed out in Respondents’ Administrative Case Brief, industrial 
estates are designated for particular types of industries. (Resp.’s Admin. 
Br. at 68-69, reprinted in Commerce’s Resp. App. Ex. 9.) Additionally, 
the Kwangyang Bay estate is “centered around * * * the iron and steel 
industry, and its subsidiary and related industries,” Korean Final Deter- 
mination, 58 Fed. Reg. at 37,347 (citing GOK’s Supp. Questionnaire 
Resp. at 9), and “‘certain industries are considered inappropriate for 
Kwangyang Bay,” id. (citing GOK’s Questionnaire Resp. at 50). The 
Court is satisfied there is substantial evidence on the record supporting 
Commerce’s determination that the GOK limits which industries can 
operate in the Kwangyang Bay Industrial Estate, and thus limits which 
industries have access to the infrastructure supporting the estate. 

The Court also finds substantial evidence on the record supports 
Commerce’s determination that the infrastructure in the Kwangyang 
Bay Industrial Estate is not used by more than a specific enterprise or 
industry. The GOK’s questionnaire responses state that only eight of 
the fifty-two industries in the Kwangyang Bay Industrial Estate use the 
port facilities, id. (citing GOK’s Questionnaire Resp. at Ex. D-10), and 
that POSCO was responsible for the “vast majority of the goods shipped 
into and out of the port” during the period of investigation, (GOK’s 
Questionnaire Resp. at 53, reprinted in Commerce’s Resp. App. Ex. 1). 
In addition, Commerce determined the industrial water system in the 
Kwangyang Bay area was expanded as a direct result of the needs of 
POSCO, and that POSCO is the dominant user of the road and railroad 
infrastructure in the Kwangyang Bay Industrial Estate. Korean Final 
Determination, 58 Fed. Reg. at 37,347. 

With respect to the third factor of the tripartite specificity analysis, 
Commerce determined the evidence on the record was inconclusive. 
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Commerce’s findings regarding the first two factors, however, provide 
sufficient basis for its determination that the GOK’s provision of infra- 
structure in the Kwangyang Bay Industrial Estate is specific, and as pre- 
viously noted, the Court finds Commerce’s determination to be 
supported by substantial evidence on the record and otherwise in accor- 
dance with law. 

Finally, Respondents assert Commerce erred in determining POS- 
CO’s exemption from paying dockyard fees at port berths constructed 
by POSCO constituted a countervailable benefit. (Resp’ts’ Br. at 77.) 
Respondents argue that by constructing the fifteen docks with its own 
funds, “POSCO relieved the Government of a cost it would normally 
assume and has assumed in constructing Korea’s port system,” and 
therefore “POSCO did not receive any benefit.” (Id. at 80 (emphasis and 
footnote omitted).) 

In response, Commerce notes that it analyzed the dockyard fee 
exemption from two perspectives. (Commerce’s Resp. at 61.) First, 
Commerce explains the GOK’s exempting POSCO from dockyard fees 
in order to reimburse POSCO for construction costs “‘creates a counter- 
vailable benefit * * * because the GOK is relieving POSCO ofan expense 
the company would otherwise have incurred [in constructing the 
docks].’” (Id. at 63 (quoting Korean Final Determination, 58 Fed. Reg. at 
37,348).) Additionally, Commerce analyzed the exemption from dock- 
yard fees as a separate program, unrelated to reimbursing POSCO for 
the construction costs it incurred in building the docks. Commerce con- 
cluded the exemption was countervailable “because it excused POSCO 
from paying fees it would have otherwise had to pay.” (Id.) 

The Court finds that regardless of whether the GOK’s exempting 
POSCO from dockyard fees is analyzed as reimbursement for costs 
incurred by POSCO in constructing the docks, or as a separate program, 
Commerce’s determination that POSCO’s exemption from dockyard 
fees is a countervailable benefit is supported by substantial evidence on 
the record and is otherwise in accordance with law. 


5. Countervailability of GOK’s Provision of Direct Foreign Loans to the 
Korean Steel Industry: 


Respondents’ challenge on the issue of foreign loans overlaps sub- 
stantially with the issue of direct foreign loans argued under the dispro- 
portionality aspect of these proceedings, discussed above. In their 
country-specific challenge, Respondents argue: (1) no record evidence 
exists of GOK involvement in the provision of direct foreign loans or 
demonstrating these loans conferred a countervailable benefit upon the 
recipient; (2) Commerce erred in finding the GOK provided the steel 
industry with preferential access to foreign currency loans because 
(a) the GOK has general macroeconomic concerns for controlling the 
inflow of foreign currency, (b) the GOK’s policies merely ensured 
“access” to foreign currency for all sectors of the economy, and (c) Com- 
merce’s determination of de facto selectivity was flawed; and (3) Com- 
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merce erred in measuring the benefit for foreign currency loans by 
applying a Korean won benchmark.!® 

The Court rejects Respondents’ country-specific challenge on this 
issue. This Court has already sustained Commerce’s finding of a govern- 
ment program and the provision of preferential access to foreign cur- 
rency loans. See supra parts A, B.3. To the extent Respondents’ 
arguments here may not be subsumed by the Redetermination, the 
Court will not disturb the agency’s decision simply because Respon- 
dents have advanced a different view of the evidence. See Consolo, 383 
US. at 620. 

Additionally, as to Respondents’ claim concerning Commerce’s mea- 
surement of the benefit, Commerce explains that because the Korean 
foreign currency market would not have been able to supply the funds 
required by the steel industry, and the primary bond market was also 
determined to be under GOK control, the won interest rate on three- 
year corporate bonds sold in the secondary market provided an 
appropriate benchmark to measure the benefit received by direct for- 
eign loans made to the steel industry with GOK approval. (Commerce’s 
Resp. at 43.) The Court finds Commerce’s explanation regarding its use 
of the yield on three-year corporate bonds on the secondary market is 
supported by substantial evidence and otherwise in accordance with 
law. 


6. Excess Duty Drawback Received by Union on Certain Cold-Rolled 
Steel Products: 


In the Korean Final Determination, Commerce determined that two 
of the Korean producers, Union and PSI, received excessive duty draw- 
back. See Korean Final Determination, 58 Fed. Reg. at 37,349. Com- 
merce explained the GOK had stated that Korea’s 


Industrial Advancement Administration (IAA) factors recoverable 
scrap into the calculation of the usage rates based on the economic 
value of the scrap, and that this is done for all products under 
Korea’s duty drawback regime * * *. In situations where produc- 
tion methods are similar and technology relatively stable, the IAA 
issues an average input usage rate. However, the GOK states that if 
a producer becomes appreciably more efficient than the average, it 
is supposed to use its own rate. 


Id. At verification, Commerce found that for some of Union’s cold-rolled 
steel products, it “claimed duty drawback at the higher, standard rates 
when it should have claimed duty drawback at its own usage rate, which 
was lower than the standard.” Id. 

Respondents challenge Commerce’s finding of excessive duty draw- 
back on two grounds. First, Respondents argue Commerce’s determina- 
tion is at odds with Commerce’s verification findings. In response, 
Commerce notes the personnel conducting the verification “merely 


18 In the Korean Final Determination, Commerce explained that it used a local (won) currency benchmark—the 
yield on three-year corporate bonds on the secondary market—to calculate the benefit from access to direct foreign 
currency loans. See Korean Final Determination, 58 Fed. Reg. at 37,346. 
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noted a discrepancy between the actual usage rate provided at verifica- 
tion and the standard rates reported in the questionnaire response.” 
(Commerce’s Resp. at 65-66.) Commerce also explains the excessive 
duty drawback determination is based on the weighted average actual 
rate for all the cold-rolled products listed in Union’s financial state- 
ment, rather than the actual rate “[b]ecause Union failed to provide 
product specific actual usage rates.” (Id. at 65.) The Court finds Com- 
merce’s inability to obtain and verify the actual usage rate during the 
investigation makes reasonable its reliance on the weighted average 
actual usage rate rather than the actual rate. 

Second, Respondents argue even if Commerce correctly found Union 
received excessive duty drawback, it made three errors in calculating 
the amount of the benefit. Respondents first argue Commerce over- 
stated the excess duty drawback by applying a ratio based on a differen- 
tial between actual and standard usage rates for hot-rolled steel used in 
cold-rolled products to Union’s total duty drawback for all materials 
used in all products. Commerce responds that in addition to including 
the total amount of excess duty drawback received on all products in the 
numerator, it included the total sales of all products in the denominator, 
and therefore there could be no overstatement of the benefit received by 
any one steel product. The Court finds Commerce’s methodology rea- 
sonable because it spread the benefits received from excess duty draw- 
back among all products, and therefore did not overstate the benefit 
received by the relevant products. 

Respondents next argue Commerce erred in relying on the highest 
standard rate for cold-rolled sheet products in determining Union 
received excessive duty drawback, despite the fact that 97 percent of 
Union’s exports of cold-rolled products were cold-rolled coil, which has a 
lower standard rate. Commerce responds that because Union failed to 
provide the product-specific actual usage rates, Commerce was unable 
to calculate the benefit based on product-specific rates, and therefore 
was justified in using the highest standard rate. The Court finds Com- 
merce’s reliance on the highest standard rate was reasonable under the 
circumstances and is supported by substantial evidence on the record 
and is otherwise in accordance with law. 

Respondents’ final argument asserts that Commerce’s calculation of 
a countervailing duty rate for both cold-rolled and corrosion resistant 
products was erroneous because Commerce neither verified nor deter- 
mined that Union received an excessive rebate for corrosion-resistant 
products. Commerce argues that because Union failed to provide any 
product-specific information about its corrosion-resistant products, 
Commerce acted reasonably in applying the weighted average actual 
use rate for cold-rolled products in reaching a determination on corro- 
sion-resistant products. The Court finds that because the record con- 
tained no actual use rates for corrosion-resistant products, Commerce’s 
determination is supported by substantial evidence on the record and is 
otherwise in accordance with law. 
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7. Countervailability of Certain Electricity Usage Discounts: 


In the Korean Final Determination, Commerce found countervailable 
benefits were provided to the steel industry with respect to two types of 
discounts applied to electricity charges for certain firms. See Korean 
Final Determination, 58 Fed. Reg. at 37,350. The first discount, which 
Commerce found POSCO and Dongbu received, is known as a “power 
factor” and ranges from zero to five percent of the base charge for elec- 
tricity usage. The second discount, received by POSCO and POCOS, 
occurred when the companies limited their power usage at peak times in 
response to requests from the Korea Electric Power Company (KEPCO) 
to do so. Commerce found this discount was provided for in a written 
agreement between POSCO and KEPCO. 

Respondents contend Commerce erroneously used best information 
available to determine the electricity rate adjustments were counter- 
vailable. Commerce responds it requested information from the GOK 
and Respondents concerning the rate schedules for electricity, but nei- 
ther the GOK’s response, nor the responses of the Respondents 
included any mention of the two discounts. Commerce subsequently dis- 
covered the discounts during verification. 

Respondents’ failure to include any information concerning the pref- 
erential electricity rates received makes their questionnaire responses 
incomplete, and justifies Commerce’s finding a failure of verification. 
The statute authorizes Commerce to resort to best information avail- 
able when it is unable to verify information necessary to its decision. See 
19 U.S.C. § 1677e(b) (1988). Because none of the Respondents included 
information about the power factor or restricted use discounts in their 
questionnaire responses, there was no information on the record to con- 
firm during verification. Accordingly, Commerce properly resorted to 
best information available in concluding that the electricity discounts 
were selectively provided and therefore countervailable. The Court 
finds Commerce’s determination to be supported by substantial evi- 
dence on the record and otherwise in accordance with law. 


8. Attribution to POSCO and Dongkuk Steel Mill Company, Ltd. 
(Dongkuk) of Benefits Received by Certain Related Parties: 


Respondents maintain Commerce improperly attributed to POSCO 
and Dongkuk the benefits of subsidies found to have been received by 
certain related entities. According to Respondents, “[t]his fact is not dis- 
cussed in the final determination notice and * * * was only revealed in 
the disclosure documents released to counsel after the final determina- 
tion.” (Resp’ts’ Br. at 90 n.185.) Respondents argue this is contrary to 
Commerce’s long-standing policy of treating related companies as a 
single entity in countervailing duty investigations, and that Commerce 
has failed to explain why, in the present case, it was appropriate to treat 
the related parties as a single entity. 

Respondents’ argument fails to give appropriate weight to the con- 
cerns expressed by the Court in Armco Inc. v. United States, 14 CIT 211, 
733 F Supp. 1514 (1990). In Armco, the Court noted the countervailing 
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duty statute “should not be circumvented by corporate formalities or 
maneuvering.” Armco, 14 CIT at 223, 733 F Supp. at 1523. The record 
contains evidence that both POSCO and Dongkuk have ownership 
interests of a sufficiently large magnitude in related parties which sell or 
produce the subject merchandise such that circumvention of the coun- 
tervailing duty order could arise if the related parties are not collapsed 
with Respondents. The Court finds Commerce acted reasonably in col- 
lapsing POSCO and Dongkuk with their related parties for purposes of 
the countervailing duty investigation, and its determination is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. 

Additionally, the Court rejects Respondents’ assertions that Com- 
merce failed to provide Respondents with an effective opportunity to 
comment on whether the related parties should be collapsed with 
Respondents for purposes of the countervailing duty investigation. 
Commerce’s interest in and intention to collect relevant information 
concerning related parties was revealed early in the investigation by 
questions addressing related parties in the initial questionnaire. (See 
Commerce’s Resp. at 75 (reprinting GOK Questionnaire at 3-1).) Fur- 
thermore, in response to Respondents’ objection to the scope of the ini- 
tial questionnaire’s definition of related party, Commerce sent 
Respondents a letter in October 1992 providing Commerce’s revised 
definition of related party, which ‘reflected the concerns raised by 
Respondents. (See Commerce’s Resp. App. Ex. 20.) The Court finds 


there was sufficient notice to alert Respondents to Commerce’s interest 
in the related parties, and of the potential that those related parties and 
Respondents would be treated as a single entity. 


CONCLUSION 


After consideration of Commerce’s remand determination on the 
general issue of disproportionality ar.d the arguments of all parties 
thereon, and the arguments of all parties regarding the country-specific 
issues raised in Laclede Steel, this Court holds: (1) on the issue of dis- 
proportionality, Commerce’s remand determination is sustained; and 
(2) in Laclede Steel Co. v. United States, Consol. Court No. 
93-09-00569-CVD, (a) Domestic Producers’ and Respondents’ motions 
for judgment on the agency record are denied, and (b) Laclede Steel Co. 
v. United States, Consol. Court No. 93-09-00569-CVD, is dismissed. 
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OPINION 


TSOUCALAS, Judge: Plaintiffs, NSK Ltd. and NSK Corporation (collec- 
tively “NSK”), commenced this action pursuant to Rule 56.2 of the 
Rules of this Court for judgment upon the agency record contesting one 
aspect of the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce” or “ITA”) final determination of administrative 
reviews, entitled Tapered Roller Bearings, Four Inches or Less in Diam- 
eter, and Components Thereof, From Japan (“Final Results”), 59 Fed. 
Reg. 56,035 (1994). 


BACKGROUND 


On July 9, 1986, Commerce published a notice of its initiation of 
administrative reviews of sales of tapered roller bearings (“TRBs”) 
imported from April 1974 through July 1985. See Initiation of Anti- 
dumping Duty Administrative Reviews, 51 Fed. Reg. 24,883 (1986). On 
October 3, 1986, Commerce initiated an administrative review of TRBs 
imported from Japan during the period of August 1, 1985 through July 
31, 1986. See Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 51 Fed. Reg. 35,384 (1986). 

On June 1, 1990, Commerce published the final results of its adminis- 
trative reviews of sales of TRBs for the period of April 1, 1974 through 
July 31, 1980. Tapered Roller Bearings Four Inches or Less in Outside 
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Diameter From Japan; Final Results of Antidumping Duty Administra- 
tive Review, 55 Fed. Reg. 22,369 (1990). NSK appealed the results, and 
the Court held that NSK’s entries between the dates of May 1, 1974 and 
March 31, 1978, should not have been subject to review by Commerce 
but, rather, should have been liquidated in accordance with “master 
lists”! prepared by the United States Treasury before Commerce pos- 
sessed jurisdiction over dumping issues. NSK Ltd. v. United States, 16 
CIT 401, 404, 794 F Supp. 1156, 1159 (1992). On remand, pursuant to 
the Court’s instructions, Commerce recalculated the dumping margins 
for the periods not covered by the master lists. Koyo Seiko Co. v. United 
States, 17 CIT 131, 132-33, 819 F Supp. 1093, 1095-96 (1993), aff'd in 
part and rev’d in part, Koyo Seiko Co. v. United States, 20 F.3d 1160 (Fed. 
Cir. 1994). For the four month period of April 1, 1978 through July 31, 
1978, Commerce calculated a margin rate of 39.60%. On appeal, the 
United States Court of Appeals for the Federal Circuit (“CAFC”) 
reversed the Court’s decision and ordered a remand to permit Com- 
merce to redetermine the dumping margins for all of the review periods 
without resort to the master lists. Koyo Seiko, 20 F.3d at 1167. On 
remand, for NSK’s imports between August 1, 1977 and March 31, 1978, 
Commerce calculated a dumping margin of 18.63%. In sum, for the 
1977-78 review, Commerce determined a four month rate of 39.60% and 
an eight month rate of 18.63%. 

On November 10, 1994, Commerce published its final determination 
for the six reviews conducted during the time spanning from August 1, 
1980 through July 31, 1986. See Final Results, 59 Fed. Reg. at 56,035. In 
the Final Results, due to deficiencies in NSK’s home market sales data, 
Commerce applied best information available (“BIA”) to all U.S. models 
that were not matched with identical home market models. Id. at 
56,049. NSK now contests Commerce’s decision to select as BIA the 
39.60% rate calculated for the four month period of April 1, 1978 
through July 31, 1978.2 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 


1 Master lists were prepared by the United States Treasury for the purpose of instructing Customs on the appraisal 
of goods covered by dumping findings. 

20nd. anuary 17, 1995, this Court granted plaintiffs’ motion for a preliminary injunction enjoining the liquidation of 
the subject entries pending the outcome of this litigation. 
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differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 
1990). 


In the Final Results at issue, Commerce explained its choice of BIA as 
follows: 


With respect to the choice of BIA, we note that, throughout the 
many delays that have arisen in the course of the 1980/86 reviews, 
NSK has generally been a cooperative respondent. Accordingly, for 
those U.S. sales where no identical matches are possible, we have 
relied on a second-tier BIA rate, which is the highest margin for 
NSK from any preceding review period. 


59 Fed. Reg. at 56,049. 

NSK challenges Commerce’s selection of BIA as constituting a misap- 
plication of the two-tier BIA rule. NSK emphasizes that to date, in cases 
where Commerce has used a BIA rate based on a prior administrative 
review of a company, Commerce has relied on a rate calculated for a 
period of twelve months or more. NSK argues that applying a rate based 
upon four months of the review period was inconsistent with Com- 
merce’s two-tier methodology as described in Allied-Signal Aerospace 
Co. v. United States, 996 F.2d 1185, 1190-91 (Fed. Cir. 1993). Pls.” Mem. 
Supp. Mot. J. Agency R. at 10-12. 

NSK further maintains that a four month rate is not an accurate rep- 
resentation of a company’s sales practices. In support of its position, 
NSK points out that for purposes of conducting less than fair value 
investigations (“LTFV”), Commerce reviews at least six months of 
sales. Pls.” Mem. Supp. Mot. J. Agency R. at 13. NSK also insists that the 
four month rate is not an accurate representation of a margin from any 
prior review period as it is substantially higher than the rates calculated 
for other periods of review. Jd. at 14-15. To avoid the alleged distortion 
produced by use of the four month rate, NSK suggests that the Court 
order Commerce to recalculate the BIA rate by weight-averaging the 
eight month rate (18.63%) with the four month rate (39.60%). Id. at 19. 

Commerce responds that the two-tier methodology does not require 
Commerce to choose a rate as BIA based on a particular time frame. 
While Commerce acknowledges that, generally, rates selected as BIA 
have been based on full review periods, Commerce emphasizes that the 
calculation of two rates for the 1977-78 review period was required by 
special circumstances. Commerce also points out that the Court should 
grant Commerce considerable deference regarding its choice of BIA 
since the antidumping statute, relevant regulations and case law are all 
silent on this issue. Finally, Commerce maintains that its selection of 
BIA was consistent with the adverse inference rule of BIA and was not 
punitive because it was based on an actual dumping rate assigned to 


NSK during a prior review. Defs.’ Opp’n to Pls.’ Mot. J. Agency R. at 
5-11. 
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The Timken Company (“Timken”), defendant-intervenor, supports 
Commerce’s choice of BIA. Timken’s Opp’n to Pls.’ Mot. J. Agency R. at 
7-13. 

In rebuttal, NSK argues that Commerce ignored information demon- 
strating that the chosen rate was unrepresentative of NSK’s current 
margins. NSK also stresses that when it submitted its questionnaire 
response in September 1986, Commerce had yet to publish any margins 
for NSK for the periods of review beginning in 1974. Therefore, NSK 
maintains that there is no basis for a presumption that NSK knew at the 
time of its questionnaire response that failure to submit data would 
result in the application ofa rate as high as 39.60%. Pls.’ Reply to Opp’n 
to Mot. J. Agency R. at 5-9. 

Section 1677e(c) of Title 19, United States Code (1988), states that 
Commerce “shall, whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investigation, use 
the best information otherwise available.” In addition, Commerce’s reg- 
ulations instruct the Secretary to use BIA whenever Commerce: 


(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 

(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 


19 C.FR. § 353.37(a) (1994). There is no question that NSK’s failure to 
provide Commerce with certain information concerning home market 
sales data justified Commerce’s resort to BIA. See Final Results, 59 Fed. 
Reg. at 56,049. The sole issue before the Court is the propriety of Com- 
merce’s choice of BIA. 

In deciding what margin rate to use as BIA, Commerce relied on its 
two-tier methodology. In Allied-Signal, the CAFC approved of the two- 
tier methodology described as follows: 


[W]hen a respondent refuses to cooperate with the ITA’s requests 
for information or significantly impedes the administrative review, 
the ITA selects the higher of the highest rate assigned for any firm 
in the LTFV investigation or the highest rate calculated in the 
administrative review. This “first tier” treatment results in the 
selection of the most adverse margin possible as the best informa- 
tion available. In contrast, respondents who substantially cooper- 
ate but nonetheless fail to provide the requested information in a 
timely manner or in the required form are subject to a “second tier” 
* * * ‘When the second tier is employed, the ITA assigns to a respon- 
dent the higher of its own prior LTFV rate or the highest rate calcu- 
lated in the current administrative review. 


996 F'2d at 1190-91. In reaching its decision, the CAFC noted that 
because the statute is silent regarding the appropriate choice of BIA, 
Commerce’s determination of what constitutes best information must 
be accorded considerable deference. Jd. at 1191. 

In this review, Commerce stated that it employed the less adverse 
second-tier BIA by using the highest rate calculated for NSK in a prior 
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review. The Court agrees that Commerce’s actions were consistent with 
its two-tier practice. The 39.60% margin rate was the highest rate com- 
puted for NSK in a prior review. There is nothing in the statute, regula- 
tion or Allied-Signal that restricts Commerce’s choice of prior rates to a 
rate derived from a minimum time frame. The fact that Commerce gen- 
erally uses a rate from a full twelve month period of review does not pre- 
clude Commerce from using a four month rate. Furthermore, the 
unique circumstances surrounding the derivation of two rates for the 
1977-78 review period warrants special consideration in this case. Since 
Commerce usually only computes one rate for a twelve month review 
period, it naturally follows that BIA rates selected from prior periods of 
review generally represent full review periods. In this case, however, 
Commerce was required to compute two separate rates for the 1977-78 
review period because of the litigation concerning the master lists. 
Thus, the particular facts involved in this case support Commerce’s 
departure from its general practice of relying on prior rates determined 
on the basis of twelve month periods of review. 

The Court also rejects NSK’s argument that the 39.60% rate was 
unrepresentative of NSK’s actual dumping margin. It is well-estab- 
lished that Commerce may presume that the highest prior margin is the 
best information available. Rhone Poulenc, Inc. v. United States, 899 
F.2d 1185, 1190 (Fed. Cir. 1990). In Rhone Poulenc, the CAFC stated that 
this presumption “reflects a common sense inference that the highest 
prior margin is the most probative evidence of current margins because, 
if it were not so, the importer, knowing of the rule, would have produced 
current information showing the margin to be less.” 899 F.2d at 1190. 
The rate at issue was determined on the basis of NSK’s own data. NSK 
does not even attempt to argue that the rate was not an accurate repre- 
sentation of the four months of sales for which it was computed. By sug- 
gesting that the Court require Commerce to weight-average the four 
month rate with the eight month rate, NSK basically concedes that the 
39.60% rate is an accurate representation of the dumping margin for 
sales made from April 1, 1978 through July 31, 1978. In addition, the 
fact that the selected rate is higher than all of the other rates is irrele- 
vant since BIA is a rule of adverse inference. While NSK may not have 
known that this particular rate would be chosen, NSK should have been 
aware that any margin chosen by Commerce would be adverse. 

Finally, there is no requirement that a respondent must actually 
know the margins calculated in previous investigations in order for the 
presumption described in Rhone Poulenc to apply. Therefore, the lack of 
margin information at the time of NSK’s questionnaire response does 
not support NSK’s position. NSK should have presumed that any rate 
selected as BIA would be adverse. See D & L Supply Co. v. United States, 
19 CIT _, __, 888 F Supp. 1191, 1197 (1995) (upholding Com- 
merce’s application of adverse BIA where non-responding party was 
aware that BIA would be applied). Since Commerce had not yet pub- 
lished the margins calculated for any of the periods of review, there was 
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no reason for NSK to believe, when it failed to submit requested 
information, that any rate selected as BIA would be lower than 39.60%. 
Thus, the Court concludes that Commerce’s selection of BIA was sup- 
ported by substantial evidence on the agency record and in accordance 
with law. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, finds that Commerce’s 
actions were in accordance with law and supported by substantial evi- 
dence on the agency record. For the reasons stated above, the Final 
Results are affirmed and plaintiffs’ motion is denied. This case is dis- 
missed. 
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